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MR. ISAAC: I read that. 
MR. IVONE: Low hydraulic 011? 
MR. ISAAC: I read that before. 
THE COURT: Is there anything else? 
MR. ISAAC: Final question, your Honor. 

Q Looking at that book put out by the manufacturer 
and sent to the purchaser, is there any direction in that 
book directing the user of the machine, the owner of the 
building, t> keep that machine running 24 hours a day? 

A T have not seen any. | 

THE COURT: Isn't it conceded there is nothing to 
that effect in the book? 

MR. SHANDELL: Yes, I think it is. 

THE COURT: You concede that, don't you, Mr. 
Ivone? 

MR. IVONE: Yes, sir. 

THE COURT: ae you. You are excused. 

(Witness excused) 

THE COURT: Miss Stone and ladies and gentlemen, 
we will use this interval to take the afternoon recess. 
Ten minutes. 

(Recess ) 

(Jury not present) 


THE COURT: Are you ready with your next witneys, 


sf: 8 B 
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Mr. Shandeil? 

MR. SHANDELL: Yes, your Honor. 

MR. ISAAC: May it please the Court, may T have 
a moment of your time, str? 

MIR COURT: What 1s the problem? 

MR. ISAAC: T have spoken to fellow counsel in 
tne case and in view of the conditions of the road as I 
Sere ree them to be and the three or five inches cf snow 
we had this morning, I respectfully ask the Court to 
adjourn at this time until tomorrow morning so that we can 
vet a little bit of an advance move to our ultimate destina- 
tion. Some of us have to travel a rather long distance. 

THE COURT: What are you talking about? I 
don't understand the problem. Where do you have to go? 

MR. ISAAC: I don't have the major problem. I 
am just a little 111 at the moment. The other counsel 
indicated they have to go to Huntington, whan 1s over two 
hours away by reasan of the conditi!on of the weather. I 
don't know where the jurors live, but I understand from the 
board they live some distance away. 1 did hear a report 
during the recess that traveling is extremely tiresome and 
lengthy this afternoon. 


THE COURT: Thank you. 


| 
| 
MR. SHANDEIT.: I seem to have a problem, your Honor, 


tw 


Ss ff 8 B 
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as I look around the courtroom. 
THE COURT: What? 
MR. SHANDELL: T seem to have a problem as ] 
look around the courtroom -- never mind. 
(Jury enters the courtroom) 
THE COURT: Who ts your witness, Mr. Shandel]? 
MR. SHANDELL: Mr. Merced. | 
MR. REGAN: Your enor, T requested the | 
Opportunity to make an application !n the absence of the jury | 
regarding this witness. 
THE COURT: TI don't know what it is, but you 
will have to come up to the side bar. 
Come up, Mr. Merced. | 


(At the side bar) 


| 
MR. REGAN: Your Honor, since this is a trial 
of liabil mly, fF ask thet your Honor caution Plaintiff's | 
attorney not to -- | | 
THE COURT: Mr. Regan, 1s this what you 

interrupted this trial for? You presume the worst. You 


presume that the Court is unaware of what's moing on. You 


presume a11 k‘nds of things that T Sind a little bit less than 


impressive. Let u Ot waste any more time. I am aware of 
the point. I trust Mr. Shandell is. If he isn't, TI will 


be alert to the problen. Henceforth, I wish you wouldn't 
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| 
| 
2 bore mo with these irrelevant, nonsensical applications. 
1] 
3 | (In open court) 
4 |i MR. SHANDELL: Tf your Honor please, Mr. Merced 
5 || requires the assistance of an Interpreter to give his testi- 
6 mony. 
7 | THE COURT: ‘That ts a matter which ts your probie:. 
8 MR. SHANDELL: T have here somebody who can 
9 interpret for us. Can he be sworn, also? 
10 THE COURT: Certainly. 
ll | (Eufemio Alvarez was sworn as the Interpreter.) | 
12 ae ae ae MS eC: 2D; a plaintiff, called as a | 
13 i witness in his own behalf, being first duly sworn, 
i | 
4 | was examined and testified as follows: | 
| l 
| 
| MR. IVONE: If the Court please, let the record | 
16 | mote the witness responded himself to the English oath. ; 
| 
MW | There was no translation. If your Honor please, may we 
18 {nquire as to who Mr. Alvarez 1s? 
9 | THE COURT: He has just been sworn as an inter- 
| 
mY pret -«. If you have any occasion to doubt his capacity as 
| | 
21 | Such, at a suitable time when we have given a chance to 
22 || 
| €@verybudy to proceed here, you may make your application 
2 
} «nown and I will rule on it then and only then. 
n% | 
\j Now let's so on. | 
25 || Zi 
| DIRECT FXAMINATION BY 
i | 
. i 


® i 


—~ '~ 


a ae 
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MR. SHANDELL (Through the Interpreter ) 


MR. SHANDELL: Mr. Alvarez, when I ask a question, 


Will you translate it to the witness, take his answer back 
and translate it to the reporter, please? 
THE INTERPRETER: Yes. 
Q Mr. Merced, are you the person suing tn this 


case? 


MR. IVONE: Now, your Honor, may I inquire at 
this point -- 

THE COURT: Inquire of what and of whom? 

MR. IVONE: Your Honor, I am objecting to a 
translator who 1s not a member of the court-appointed staff. 

THE COURT: We do not have a court-appointed 


staff for civil cases, number one. Number two, the only 


Ovjection you could make is lack of competence in translating. 


That was the point I made a few moments seit: I rather doubt 
at this easy stage .that you are in any position to make such 
an objection. 

MR. IVONE: T don't know Spanish so tt would be 
difficult for me. 

THE COURT: I am pointing out to you that this 


Court takes judiclal notice of the fact that this Court 


does not have, as you claim, an offictal staff of interpreter 


| 


| 
| 


| 
| 
| 
| 


| 
/ 


24 
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for this kind of a case. It does not, it never has been in 
the years that I have practiced in the court as a judge and 
a lawyer and it does not today, February 5, 1975. 

Go ahead, gir. 

MR. IVONE: May T Inquire, str, whether there is 
any relationshtp between him and Mr. lereed? I don't know 
who this man is. 

THE COURT: Again, we are not goin to inquire 
about that now. If you have any basis for such inquiries, 
we will get to those later. 

Proceed, please. 

¢ Mr. Merced, on July 13, 1972, were you working 
for Southbridge Towers? 


Q What was your job that you. were working at on 


He worked asa-porter. 
Q As a parter, at that time what were your duties? 
A Dur‘ng the time of his work as a porter, he 
have to clean the floors, clean the windows mop the floors, 
clean the lobbies, clean the elevators, attended in the 
compactor, what they call the machine where the garbage is. 


General work. 


MR. WILENSKY: May T ask the witness speak up? 


T 
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2 || have some facility in Spanish. TI would like to hear his | 
Hi + 
3 | sai aia 
aon 4 || answers. ¢ 
~ 4 THE COURT: JI would agree with you, Mr. Giniaae 
| | 
5 In fact, I would ask two things. Firet of all, Mr. Merced, | 
6 | if you could speak out to the back of the room, sir, the 
H 
7 accoustics here are relatively poor. 
g | 
Secona of all, Mr. fAlvarev, if you could | 
| Speak out a little more, too. T am afraid it is hard | 
” | to hear under the best of circumstances. 
| 
; | 
it | THR INTERPRETER: Just now the Judge speak | 
° } to Mr. Merced he speak more clearly so it could be heard 
! 
13 || | 
1 by all of you. 
14 | | 
| MR. SHANDELL: Mr. Alvarez, you, too. 
I} | 
4 THE INTERPRETER: T will do. 
| 
Q With réspect to the compactor machine, Mr. | 
17 || 
| Merced, what were your duties? | 
j 18 |i | 
| A I have a stick 1n my hand. | 
| | 
” } THE INTERPRETER: Excuse me, T could be better | 
20 | | 
| interpreter because when he talk 1t will create a lot of 
21 | | 
I confusion. 
22 | 
~ \ A T have stick in my hand. TJ was using to remove 
23 \ } 
the garbage that was coming from up. 
2A | 
C Lid you have any other duties with respect to | 
B 


the compactor machine? 
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2 |i A Ye | 
1 
1] | 
3 H Wy Vhat? | 
4 || A T have to take out the garbage in the bags, 
Ty | 
e || tie the bags, put new bags on and stay there watching the 
6 mathine so the machine will not get stuck. 
. o Q On July 13, 1972, what time did you get to work: 
8 A Bight o'clock. 
9 . And when you got to wok after you started work, 


10 || what ts the first thing you did? 

| A I started the machine. 

12 | ( Is that the compactor machine? 

13 } A ton, ois 
| 7 

M 1 After you started the compnctor machine, what ‘ts 

5 || the next thing that you did? 

16 l A I started to take out the bags, tie them, put ) 
|} 

17 |i 


! in more hags and take the stick and start bringing the 


18 | garbage down from the machine. 
| 
| | 

19 } Q) For how long did you stay there taking the ‘ 
I 

2 | stick and start bringing the garbare down from the machine? | 
i 

9 ! 

21 || A Two hours. 

= | ) Tf you didn't stand there taking, the garbage 

my | 
| | 
| down from the machine, what would happen? 

“ | MR. TVONE: Objection, your Horor. 

” | THE COURT: Yes, sustained. 
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¢ Did you have any experience as to what happened 

in the machine if you didn't stand there with the stick 
taking the garbage down? 

MR. IVONE: Objection. 

THE COURT: Among other points T want to make 
to you, Mr. Shandell, in making that ruling, first let's 


get what happened on the day in question. Then we can 


perhaps go further, but not now. We are waiting to find out. 


We have been waiting now to find out what happened. You see? 
Q On July 13, 1972, Mr. Merced, did you have an 
accident where you lost your right arm? 
A Yes. 


What time did the accident happen? 


A At 10:00 a.m. in the morning. 
Q fell the Court and jury what happened. 
A He says he grabbed the ctick in his-hand -- 


MR. JSAAC: I can't hear, your Honor. It is 
most important to hear this. 
Q Talk louder. 
THE INTERPRETER: I catch a bad cold. 
A He say he grab a stick in his hands and start 
breaking, the garbage that was jammed there in the macnine. 


When he was trying to break the jam, a big, plece of wnod 


came down anc stuck the machine. 


| 
| 


18 


19 


®g F 8S RB 
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Q What happened next? 
A I reached with my hand to take out the piece of 
wood. 


Q What happened next? 

A When I reached the wood to bring him out, a 
bottle hit him tn the front here. 

@ Wnat happened next? 

A He became dazed. 

Q What happened next” 

A A bunch of gerbage came down into his hand, the 
hand came all the way down to the ceiling. 

Q What happened next? 

A He says that ne was so daved that he couldn't 
remember after the machine grabbed his hand what really 
happened. 

Q Did you ever, Mr. Merced, that day at that time 
reach down into the cylinder to take anything out of the 
cylinder? 

A No. (Sars 

Q Where was the piece of wood that you were reachire| 


for? 


> 


He says the piece of wood was laying down like 


in the ramp there, @ place that is like a slide plate, 


something like that. 


& F& B RB 
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MR. IVONE: JT couldn't understand what that word 


DR. 


| 
| 
| 


THE INTERPRETER: He says the piece of wood 
was stuck in there in the machine like slide down. It was 
sticking there. 
Q Now, sir, had you been working at that compactor 
machine in the months before July 13, 1972, when you got 


hurt? 


A Yes. 

Q Had anything ever come out of that machine at you 
before? 

A Yes. 

Q Had you ever been hit by something coming out 


of the machine before? 
A He says that one time a barrel came down was 


broken that slashed one part of the arm. 


Q Did you tell anybody about it? 
A He spoke about it to Mr. Nelson. 
Q Now, Mr. Merced, when you put your hand in to 


take but the piece of wood, did you turn off the switch? 
A ho, Sir. 
Q What was the reason that you didn't turn off 
the switch before reaching your hand in to take out the piece 


of wood? 


| 

474a | 
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MR. ISAAC: TI object to that question, sir, the | 


form, substance. 


THE COURT: No, I will allow him to give a 
reason, for whatever it is worth. 
| ‘A The reason why I don't do it is because if T 


|| try to stop the machine the piece oi wood that is stuck 


|| right there in the machine -- 


! MR. IVONE: What? 


10 | THE INTERPRETER: The piece of wood is stuck in 
il | there, the piece of wood that is stuck, that is creating the 
12 jam, whatever you call. | 
13 | A ~~ would create a kind of problem that could 
i | break the machine. That was one of the reasons he doesn't 
15 | put off the machine. 
s | Q Did you have any instructions, Mr. Merced, about 
W | what to do about pieces of wood or other things that were 
= coming down from the chute down into the machine? 
19 ‘4 Yes, sir. | 
0 | Q What were the instructions? | 
= ! A Take out wood, iron, carpet, big barrels of 
I 
= wine, barrels, you know, objects, rugs. 
” Q Were you given a reason why you should take | 
these objects out of the machine? | 
* | MR. ISAAC: Objection. 
i 
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2 THE COURT: I will sustain that as to form. I | 
~ 3 will certainly allow you to ask what was said to him. | 
~ 4 Q What was said to you, if anything, about the | 
5 reason that these -- | 
6 THE COURT: That isn't what 1 sald, Mr. Shandell. | 
‘ | T will allow, without any editortalizing, him to | 
8 | say what was said to him, if he can recall, when he received | 
9 | ‘eee instructions. | 
10 MR. TVONE: And may we learn from whom, your | 
11 | Honor? 
: 2 | THE COURT: In due time I trust we will. Let's | 
13 | proceed a pace, if you con't mind. 
4 | ¢ What was said to you about chis when you received | 
15 these instructions? : 
16 A They have to take out carpets and pieces of 
a | pipes, wood, wire, barrels of wine, bottles, pipes and rugs. 
8 | tn, SUAMIERL: 2 Nave he Kiether questions: 
| 9 | THE COURT: All right, Mr. Ivone. 
” THE INTERPRETER: Your Honor, I would like aia 
| ai | I have to work with him slow and, ami anybody who make -- are Sa 
-~ out big questions, for me is easy to be an interpreter to 
bring out the right word, if they go too fast when I catch | 
; | everything it create a problem for everybody. He speak 


Spanish. He know what I mean. 


re | 
“ | 


uo 


~ 


8S 8 


® & 
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THE COURT: Tf you have trouble with a particular | 


questton from anybody, you just say so and we will act 
accordingly. 
THE INTERPRETER: Thank you. 
THE COURT: All right, Mr. Ivone. 
CROSS EXAMINATION 
BY MR. TVONE: 
Those instructions you were just telling us about, 


by whom were they given? 


A Mr. Nelson. 
Q Just exactly what did Mr. Nelson say? 
4 That he have to take out anything that could 


break the machine, rugs, barrels, pieces of wood, carpet. 


Q And who else was there when Nelson told you this? | 


A Mr. Mike Herman. 
Q And was anyone else there bestdes Nelson and 


Mike Herman? 


A The foreman. 

Q Who is that? 

A Mr. Christopher or Cristobal Sulliverez. 

Q \nd who .was t that was doing the talking? 

i) Mr. Nelson. | 


Q Did Mr. Sulliverez say anything? 


/ Yes. 


21 


MR.ISAAC: I didn't hear the last answer. May 


: D 
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Q What did he say? | 
| 
A Mr. Sulliverez gave him instructions because | 
he don't speak English. | 
| 


I have it repeated? 


| 

THE TNTRRPRETER;: Mr. Sulliverez gave to Mr. 

| 

Merced instructions in Spantsh because Mr. Merced don't | 

| 

| 
speak English. 

| 

| 

Q And did Mr. Sulliverev in Spanish ever tell you 

| 

to put your hand tn that machine while it was operating? 

| 

A No, Sif. 

= F | 

& bid Mr. Nelson ever tell you to pyt your hand | 


in the machine while it was operating? 
A No, sir. | 
Q Did Mr. Herman ever tell you to put your hand in 


the machtne while 1t was operating? 


A No, sir. 

0 Were yqu here when Mr. Melendez was testifying 
yesterday? 

A Yes. | 

Q And did, you hear Mr. Melendez say that he | 


| 
doesn't put his hand in there, he puts the stick in there, did 


you hear him say that? 


A He vs he cannot really explain to you because 


#y « 


o 


tr 
~ 


gw/if 


he don't 


explain 


Towers? 


time? 


started working 


English, 


started 


at least three months 


working 


different buildings because he was ona test, 


where 


& 


they have 
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speak Fnglish. 

I see. Did your attorney or anyone else 
to you what he said yesterduy? 

NO, #627. 

When did you start working at the Southbridge 

March, 1971. 

And did Mr. Melendez also work there at that 


Mr. Melendez started working in May. 


Mr. Melendez has told us yesterday that he 
there in July. 
because 


He really, 1t my understanding of the 


he real.’ don't know exactly when Mr. Melendez 


working for the company. 


So that you were workin,, there for a period of 
before he started? 
Yes, sir. 
And during that time what 'utlding were you 
in? 

During those three months he was working in 


to learn the work. 


So for three months from March to June, 1971, 


shoved around 


you | 
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| 
2 were there on approvai, is that it? 
a 3 fy fen; git. 
| | 
~ 4 | ¢ Now, from July, 1971, when Mr. Melender came, 
} 
| 5 up until January of 1972, he has told us that you 
6 | were there in building number six, 1s that correct? 
7 THE INTERPRETER: Mr. Ivone, 1 want you to giv 
8 |i . ; 
~ || the question one-half and then the ower half. J could 
9 | . 
; Create a problem. 
10 THE “CRT: Slow down. 
i (Question read ) 
1 
9 
| a | f Yes, sir. 
i a r 
| 13 | C And in building number six there was also a 
{ 1} 
| 14 | compactor? 
i 
a | A Yes, sir. , 
16 Q And you worked in tht ouliding -- withdrawn. 
17 | ? 
You worked with that compactor” 
8 |} 
| 4 I start working in the bullding, not tn the 
19 | compactor. 
1} 
2 | ‘ 
2Q Mr. Melendez told us yesterday that you worked 
21 i r ' 
| with the compactor during that time 
2 || 
‘Sie A No, sir. 
l Q Are you telling us, then, that Mr. Melendez wa 
2 || 
, wrong? 
23 | 5 
A Yes, he war wrong. 
| 
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| 
| 
| 
Q Well. ! 
During that period of time did you see the compactp: 
| 
A Yeu, ‘sir. 


Q) And was there anyone else there, any other porter, 


in that bullding? 
\ *es, slr 
Q Who was that porter? | 
| 
A He don't recall his name. It was an American 
fellow. 


Q Did you ever talk to Luis Kivera? 


A Yes, sir, | 
¢ Luis Rivera speaks Spanish? | 
A Yes, six. | 
Q And did Luis Rivera tell you to handle the | 


compactor? | 
MR. SHANDELL: When? 
MR. IVONE: We will find out if he answers yes. 
I don't know. 
THE COURT: One thing at a time. 


Did Luis Rivera tell you to handle the compactor? 


A No, sir. 
Q Who told you to handle the compactor? 
A During the period of three months he was watching, 


looking, seeing how people work this compactor machine because 


Rs F&F 8S B 


48la 
gw/1f Merced-Cross 437 
he don't receive during those times any instructions how to 
work the compactor machine. 
MR. IVONE: JT move to strike the answer as not 


responsive. 


THE COURT: Yes, I will ask the jury to disregard 


that answer. 
However, once again keep in mind, particularly 


now, Mr. Ivone, that Mr. Alvarez says speak slowly and, 


if you can, break down the question so he can break them down 


for purposes of translation. 


Start over. 


A) Who told you to work the compactor? 

A Mr. Sulliverez. 

Q And he was the foreman? 

A Foreman. | 
Q What did he tell you? 

A Mr. Sulliverez bring him to the compactor dale 


He says he don't receive instructions. 

Q When he took you to the compactor machine, what 
did he say? 

A When Mr. Sulliverez took him to the room where 
the compactor machine is located, he told him to start 


workini, the compactor machine. 


Q Well, by that time you had been there from March 


Z 
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until June when you were on approval? 


May. 
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From March -- no,sir, he says, from March until 


And then from May until January, let's say, of | 


ou were still there working in these various buildings, 


correct? 
He says that -- he says no, and during the time of 
to July, the period of July, he went to Puerto Rico. | 


From May, 1971, until July, 1971, you went to 


Puerto Kico, 13 that correct? 


were wo 


A 


io 


May unt 


Fuerto 
Q 
correct 


f 


And then from July, 1971, to January, 1972, you 
rking in building six? 

T was in Puerto Rico six months. | 

MR. IVONE: Five. 


"Cince” 6: five. 


THE INTERPRETER: Five. 


Didn't .yar tell us you were in Puerto Rico from 
11 July? 

No, sir, from July until December he was in 
Rico. | 

Didn't you just tell us that Mr. Melendez was 


, that you were working there from July until January? | 


He says he was from July until December in Puerto | 


=_- 


19 


21 


R 
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¢ Do you mean, then, Mr. Melendez, when he was 
testifying yesterday that he saw you cvery single day for 
lunch from July until Lecember or January, that trit was not 
true? 
A He said that the reason that Mr. Melender -- 
THE INTERPRETER: He bring the word -- so long 
the question, that I get mix up between both of you. 


It confuse me. He confuse me already. 


f He says that during the time of July and December, 


durin; thoce five months they don't see each other because 
Mr. Melendez didn't know where he was. He was tnanother 
building. ‘That is what Mr. Merced says. 

Q Mr. Merced, Mr. Melendez told us yesterday 
that he saw you evéry day. 

A I keep telling to you that T don't speak English. 

Mr. Melendez speaks Spanish, agentt he? 
A Mr. Melendez speaks Spanish, he don't speak 


English. 


Q And he spoke English here yesterday. 
A Yes, eit: 
Q During all this time that you were there, 


whether {ft was building s!x or building, seven and you saw 


these compactors did ye"! ever work them before you were given 


| 


to 


ui 


6 


i] 


} 
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dropped at the 


have jit 
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Sir. 


all that time, were you watching the men 


them? 


watching. This is the way I knew how to 


machines. 


repeated? 


TSAAC: Excuse me, counsel. The voice 
end. I didn't hear the answer. May I please 
COURT: Yes. 


(Answer read) 


| 


Q Did you watch Mr. Melendez operate the machine? 
A No 
THE COURT: Would you, Mr. Ivone, object if 
we were to quit a jittle early in view of the weather condition 
et ceter 
MR. TVONE: I would appreciate it, in fact, 
your Honor. 
THE COURT: Miss Stene, ladies and gentlemen, 
we will suspend now until tomorrow morning. A couple of 
points. 


Although I had originally thought the case would 


not last so 


tomorrow. 


long, 


Sq J 


it may well be that we wil] not finish 


should noint out to you that we will not sit 


~ 


® 
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In this case on Friday. The reason for that 1s because my 
schedule requires me to be doing other things than this case 
on Friday and, tndeed, on ajl Fridays. 

I believe, just to «ive you a rough progress 
report that the plainti:f 1s pretty mich coming close to the 
end of his case on the ‘ssue of liab!ility here. ‘m I fairly 
stating the matter? 

i MR. SHANDELL: A fair statement, your Honor. 

THE COURT: That will give you an approximate 

idea of how we are doing. 


Now let us hope the weather is not as bad a 


i¢7) 


it has been advertised and we will see you tomorrow morning 
at ten o'clock. Good evening. 

(Jury leaves courtroom) 

MR. REGAN: Your Honor, I would like to put 
something on the record. 

THE COURT: What 1s it you wendee like to place 
on the record, Mr. Regan? 

MR. REGAN: T would like to put on the record 
during the direct testimony of the plaintiff he removed the 
sock and showed the, jury the stump of his hand, which is 
exactly what I was protesting in advarice about. 

THE COURT: T might say that for the two or 


three days we have beer. here he has done that every day 


uy 


486a 


gw/lf Merced-Cross hho 


with consistency as he sat hehind you. You haven't been able 


to see it, I assume. If you feel that this is some kind of 


thespian epproach to the problem, may J remind you that 


experfence teaches that that kind of thine usually, although, 


of course, we can't be sure, boomerangs. If you are asking 


me conversely to tell him to keep the sock on his bandage, 


Oo 


n the stump, that's another thing. 
Ts that what you are asking me to do? 
MR. REGAN: That is what I was going to request, 


your Honor, but I think it is too late at this point. 


THE COURT: I leave it up to you. I have noticed 


this before. I have noticed a few other things, I might say, 


too, hut you couldn't see those because your back is turned. 
I think at the moment one could say that maybe you shouldn't 
be complaining. Who knows? If you want to make an issue 

of it, I will ask Mr. Shandell to instruct his client to 
keep his right hand in the condition he eas keeps it in. 
You think about it... 

Mr. Isaac, I may owe you an apology because I 
think you said something which I didn't catch. Did you try 
to tell me that you. were 111? I was focusing on your 
weather report. It occurs to me I may have overlooked 


something. Did you say you were 111? 


MR. ISAAC: I woke up in that condition. 


c=) 
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THE COURT: What 1c your tlilness? Do you care to 


offer a diagnosis? 


MR. ISAAC: Would you like me to give you a 


lawyer-like or medical diagnosis” 


THE COURT: I assume you are not a physician. 


What do you think you have? 


MR. ISAAC: I think I have a common cold, 


air; 


with a slight elevation of temperature, which has annoyed 


me constantly during the day. 


THE COURT: Go home, take liquids, aspirin and 


rest. See you tomorrow. 

MR. ISAAC: Thank you, Dr. Tyler. 

MR. WILENSKY: Your Hunor, I suggest that 
doesn't work. I tried it last night. 


(Adjournment until 10:00 a.m. February 6, 


remedy 


1975.) 


9 
~ 
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FELIX MERCED 


VS. 73 Civil 1621 


february 6, 1975 
10:00 a.m. 


(frial resumed - jury present) 


THE COURT: Good morning, ladies and gentlemen. 


Mr. Alvarez and Mr. Merced, are they ready? 

YB MERCED, resumed. 
CROSS EXAMINATION CONTINUED 
BY MR. IVONE (Through the Interpreter ) 

Q TI believe you told us yesterday that you were 
more or less on approval for about three months. 

A Yes. 

Q And during that time that you were on 
approval for three months, with respect to the compactor 


what did you do? 


A Well, J was watching the way the boys were working 


and I see the way that they manipulate the machine. 


Q Did you ever ask any questions? 
A No, sir 
Q So that for about 90 days you were watching 


them operate the compactor and you never asked them a single 


question about what to do? 


| 


| 
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2 || A No. 
3 || Q And tn these 90 days that you were watching 
4 || them, how they operated the compactor, obody told you what 
5 || to do? 
i 
6 A No, because -- 
7 | MR. IVONE: I move to strike the because, your | 
a] 
| Honor, just yes or no. 
9 | THE COURT: You got the answer. Next question. 
» | THE WITNESS: No. 
i THE COURT: Next question, Mr. Ivone. 
12 ] Q Mr. Merced, were there certain switches on the 
| 
" ! compactor? | 
" | A Yes. 
6 | Q What switches were on there? 
~ | 
- | A There ‘was a switch on the: wall, on the right 
" side of the machine another one, on the right side of the 
{ " machine in a secret way 1s a reverse way and a@ magic eye. 
0 | Q So you .told us now about four, is that it? 
# i A Yes. 
- a) Did you ever use the switch to turn the machine 
22 
on or off? | 
23 
MR. SHANDELL: Objection, your Honor. Which 
2A | 
switch? | 
| 
e THE COURT: I think that is an appropriate change. | 


ow 
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MR. IVONE: Very well. 
Did you ever use the switch on the wall to turn 
the machine on or cff? 
A He says he don't remember. 
MR. ISAAC: Again I must interrupt only because 


I can't hear. 


A He says he don't remember. 

© Now, do you know what the awitch was for on the 
wall? 

A Yes. 

Q What was it for? 


To turn completely off the machine. 
Q And when you say “completely off," do you mean 


that the electricity would be turned off? 


A Yes, total. 
Q When you were telling, us about the other switches 


on the right side of the machine, are you having in mind 
that your hack is towards the machine so the switches would 
be on your right? 

i) Not on the back. 

¢ IT show you this picture which 1s Figure No. l. 
That 1s a picture that your attorney offered into evidence. 
Is that the machine where you hurt yourself? 


A Yes. 


Pop *s, 
| : 
| 49la te 
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2 | a) Now, as you look at that machine -- please 100k | we 
| 
3 2G. 205 #27 
4 THE INTERPRETER: Give !t back to him? 
5 MR. IVONE: Yes, if you will. 
6 Q As you look at that machine, there are controls 
7 1 on the left as you are looking at it. Are those the controls . 
S | you were talking about before? | 
° 1 A Exactly. 
0 | Q So that as you are looking at the machine the 
Il controls would appear to your left, is that correct? 
2 A Exactly. 
| 
] 
1s MR. IVONE: All right, he can put it down now. | 
” THE INTERPRETER: Do you want me to give it to | 
15 you? 
16 || 
(Photographs handed to Mr.-: Ivone. ) 
” C You told us something about a switch to put it 
' | , . 
\f 1| 
¥ ” | 4nto reverse. What was it that went in reverse? 
a A He says it was a secret switch, he never knew 
20 
| about it in the machine. 
1 | 
2 Q A secret switch? 
22 
A Yes, sir. 
23 
Q What kind of switch was !t? | 
| | 
24 
A He says he could explain to you and show you 
25 
better by pointing out on the picture of the machine. 


9 
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Q All right. Here is the picture. 


MR. IVONE: May TI approach, your Honor? 


MR. SHANDELL: May I approach, your Honor? 
THE COURT: Yes. 
(Witness indicates ) 
A Right below !n this section. 
Is that little thing stick!Ing out and there 1s a 


line drawn here which says M -- 


A That's where the K 1s. 
() Where the K 1s? 
Ye S 


MR. IVONE: May we sii.ply show the jury, your 
Honor, what he is talking about? 

THR COURT: Yes. 

MR. TVONE: The witness has indicated that 
portion where I have my hand and there is a ine drawn with a 


K. That would be the switch he is talking about. 


( You said that switch was secret? 
A Yes. 
& But you. told us that it was something to make 


something go In reverse? 


A Yes, sir, that is the same switch. 


Q What is it that would go in reverse? That is 


S 


R 


| | 
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w. .t I am trying to find out. 
A The machine has like a button that make the 


machine go in reverse. 


Q So then it is a button that you have to press? 

A He says he didn't push it down, the foreman did 
it. 

Q You saw the foreman do it? 

A Many times I saw him. 

Q And when he pushed the button down, what did you 


see go in ry verse? _ 

A The cylinder. 

Q When you talk about the cylinder, are you talking | 
about the ram or the piston? 

4 The part that we call the ram, the part that 
push the garbage into the machine. 

Q That part that pushes the garbage into the mactitim 
is that it? | 

A Yes. 

Q So we have it absolutely clear, the part that 
pushes the garbage into the bag? 

f Yes, sir. 

Q And that's the same part that caught your hand, | 
that cut your hand off, isn't it? 


A Yes, that ‘s the same part, the cylinder. 


, te 
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Q Now, you told us there was another switch on 
there. was that the switch to turn it on and off? 


He says yes before, and that 1s the switch to 


put it in and off. 


Q Did you turn that switch on in the morning? 

) rirst thing he do pull the switch on the wall, 
he wall switcn 

Q Kirst you put on the wall switch and then after 


you put on the switch that's on the machine? 
A No. 
Q Did you ever put the switch on on the machine, 


on the left side of the machine? 


A Yes, sir, I put it to work. 

¢ And you would do that every morning, wouldn't 
you? 

A He says when he start he put the switch on that 


is on the wall. 

¢ How ubout the switch on the machine, would you 
also put that on? 

A He says that he didn't put the switch on to work 
because that machine have an electric eye that when the 
garbage go in the machine it start working by itself. 

Q You just told us that one of the switches on the 


side of the machine turns the machine on and off. 
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A Yes, sir, it put the machine on and off. 
C And did you use that sometimes? 
A Yes. 
Q So there were times that you used the switch on 


the machine to turn it on and turn it off? 
6 Yes, there is a time when there is not enough 
garbage or the magic eye don't work, he did it. 
| Q Did you ever use that button on the machine to 
stop the machine from working? 
MR. SHANDELL: Objection, your Honor. Which 


batton? 


MR. ITVONE: The one on the machine, the one that 


stops it on the machine. 


MR. SHANDELL: You talked about two things. You 


talked about the reverse button and the switch. 
MR. TVONE: I am not talking about the reverse. 


I am talking about the button that stops !t. 


THE COURT: Go ahead. It is per. °~* y permissible. 


Q May I have the answer, please? 

A He says in the morning or in the afternoon? 

Q Well, is‘t's say both. 

A I have to operate that machine twice a day. 

Q When you stopped operating 1t, did you shut the 


machine by turning the switch or button on the machine? 


| 


& 


on May 8, 1974, at the office of your attorney? 


be | 


two o'clock 


Q 


some lawyers were in an office and they asked you questions? | 


A 

~ ) 
truth? 

A 

“ 
for you? 

A 
1A. 

id 


the machine 
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When I stopped working the machine, I used the 


is laying !n the wall. 


Do you recall test!fy!ng on May 5 -- I am sorry _ 


No, sir, I can't rememher. 


You don't recall that you were testifying at 


in the afternoon? 


He says he don't recall that he was testifying 


THE INTERPRETER : He don't understand the question. 


Do you recall sometime last year you testified, 


yes. | 

| 
And you swore on that day that you would tell the | 
Yes, I swore. 


And do you recall that there was someone translating, 


Yes. 


MR.IVONE: Page 33, line 17. IT will take it from 


"9 Did you ever use the wall switch to turn 
off? 


"A Yes, I used it." 


21 
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Did you give that answer to that question? 


He said he don't remember. 


MR. IVONE: W111 counsel concede that he zave that 


answer to tnat question? 


MR. SHANDELL: I will concede that answer was 


given to that question. 


Q 


Next question. 


" 


*) Would there be any reason for you to 


use the button on the machine instead of the wall switch? 


"A I used the button only on the machine to 


stop the machine from working." 


year. 


e 


Did you give that answer to that question? 

MR. SHANDELL: I concede that answer was given. 
He said to whom I gave it? 

To whom? 

THE INTERPRETER: Yes. 


When you were testifying, that was your answer, 


He says which time that he was testifying. 


The time that we just described, in May of last 


In May, 1974, I was not working. 


Were you not at the office of your attorney answe 


ing questions, a lot of lawyers were there? 


! 


~ 
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A Yes. 


MR. IVONE: And it is conceded he gave that 
answer? 
MR. SHANDELL: It is conceded he gave that answer. 


MR. IVONE: I just heard a whisper there is a | 


language barrier. Can we understand the witness is being 
addressed in Spanish, and that 1s his language? 

| THE COURT: I don't understand you, Mr. Ivone. 
What are you asking me, whether or not he and the interpreter 
are speaking Spanish? 

MR. IVQNE: There was a remark just made that 

there is a language barrier. I am suggesting, your Honor, 
can we understand it that he is being addressed in Spanish. 
Therefore, there is no language barrier as to iim. 


THE COURT: JI don't know what you are talking 


| 
| 


about, frankly. Why don't you go ahead with your next ques- 
tion. 
Q "2 . And for what reason would you stop the 


machine from working? 


7é When was no garbage." 
A Yes. 
Q So you gave that answer to that question? 
A Yes. 


Q “o Did the machine go on by itself? 


one on the wall and the one on the machine, and garbage 


U gw/1f 
2 
3 
4 A 
. Q 
. A 
7 
8 
Q 
9 | . 
stop? 
11 Q 
12 1 
13 
14 
machine go? 
15 A 
| 16 : 
| Q 
17 
go in front 
18 
A 
19 
a) 
20 
used. 
21 || 
Q 
” | 
Q 
| upstairs to 
A 
23 
QO 


came into the machine, then the magic eye would make the 
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"A The machine I turned it on and off." 
Did you give that answer to that question? | 
Exactly. | 
| 
| 


You told us something about a magic eye. 


the magic eye would make the machine fo on, work. 


Yes, sir. When there is nothing in the machine, | 
| 
Would make the machine go or make the machine 


Stop. 


Now, when all the switches were turned on, the 


Yes, sir. 

Was that because some garbage and objects would 
of the magic eye? 

Yes, sir, across the machine. 


You told us yesterday about a stick that you 


| 
} 
| 
| 
| 
| 
| 
| 
| 
Yes. | 
Did you. have to go upstairs to one of the floors | 
push the garbage down with the stick? | 
No, sir, just from the inside, up. | 


On that day, the day of the accident, did you arm 


| 
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gay that there were two floors of garbage? 
A Yes, sir. 


Q And did you ever say before that you had to go 


upstairs to push the garbage down? 


MR. SHANDELL: Objection, your Honor. The 
previous question was push the garbage down with the stick. | 
MR. IVONE: With the stick. | 
THE COURT: Let's help Mr. Alvarez put the question 


again. 


Q Did you ever say that you had to go upstairs to | 


push that garbage down with your stick? 


A No. 

Q Page 41, line 19. | 
"Q Was there a chute which led from the | 

floor above down to the machine? | 

"A Yes. It had two floors full of male 
You gave that answer to that question? 

A Yes. 

Q "Q How many floors were there in this build- 


ing number seven? 
"A There were seven floors in building 
number seven.” 
A Seven floors they have. 


Q "Q Hov did you know there were two floors of 


‘ 


18 
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garbage in the chute? 
"A Because I had to go upstairs to push the 
garbage down." 
MR. SHANDELL: He doesn't say push the garbége 
down with a stick. 


MR.IVONE: Oh, now. 


Q Did he give that answer to that question? 

A He said I went up but in no ways I push down the 
garbage -- he didn't push it down. 

O) He didn't push it down? 

A Yes. 

Q You didn't push it down? 

A No. 

Q Next question. 

"9 . Was it your practice to push the garbage 


down from upstairs?" 


Q No (In English). 


Q Now we have heard he said no. Let me read the 
answer. 
ih Yes, since I am working this, yes, but 


that day TI couldn't push it down." 
Did you give that answer to that question? 
A No. 


Q You didn't give that answer to that question? 


to 


25 
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MR. SHANDELL: I concede that that answer was 
given. 
A He says no. 
TY believe you told us that you were reaching 
in for a piece of wood when the accident happened. 


A T reached for the stick that was ecrcssing tre 


All TY am asking is just a simpie question. 
How long was that stick? 


About three foot. 


Q Did you ever say it was ten inches? 
A No. 
Q That was a 2 x 4 piece of wood? 
A Yes, sir. 
Q Page 46, please, line 15. 
“€ Now, how long was this 2 x 4 piece of 
wood? 
"A It was about ten inches long." 


Did you give that answer to that question? 
A No, he says. 
MR. IVONE: Will it be conceded he gave that 
answer to that question? 


MR. SHANDELL: We will concede that is the re- 


corded answer. 
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a) Well, that machine, could tt chop up wood? 

A I don't know. 

Q Did you ever say that 1t could chop up wood? 

A No, sir. 

2 Did you ever say that it chopped up your hand 
and it could chop up wood? 

A | te 

Q Poge 59, line 5 -- well, I will take it from a 


little before so we will understand the continuity. Page 
58, line 3 -- before I do that, I will withdraw that for the 
moment. 

Did that cylinder or ram have teeth on it? 

A Yes. 

Q And those teeth were about two, two and a half 
inches long? 

A I never have time to measure those teeth. 

MR. IVONE: W111 counsel caches ues on page 58 
he gave an indication as to the size and it was agreed that 
it was approximately two and a half inches? 

MR.SHANDELL: I will concede that apparently 
in response to a question about how many inches was the 
teeth he made some indication with his hands and counsel 
there estimated the indication with his hands at two and a 


half inches. 


to 


~ 
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MR. ISAAC: If your Honor please, I believe it 
is appropriate at this time to indicate for the record, sir, 
I would ask for a concession, that my client was not present 
at this examination, we were not parties to the action at that 


| 


time and when any reference is made to counsel or to questions 
and answers at that examination before trial, it doesn't | 
include my office or my client in this case. May we have 
that for the record, sir. 

MR. IVONE: From my point of view, I will agree 


to that. It was Mr. Katz, attorney for the plaintiff, who 


estimated the two and a half inches. 


MR. SHANDELL: Apparently Mr. Fried did the 
same. 

MR. IVONE: He agreed with him. 

MR. WILENSKY: May I make the same comment as 
Mr. Isaac with reference to the participation of my client in 


the examination before trial, that we were not parties at 


that time. 
MR. REGAN: None of us were, if the Court please. 
Q Now let's go to page 59. 
"Q These teeth were on the part of the mach ine 
that moved? 
"A These teeth destroy or cut up garbage." | 


Did you give that answer to that question? 


gw/lf 


it chop up wood, too." 


given as recorded. 


A 


Q 


the stick and you told us yesterday that you were at the 


door of the 


you standing on the machine? 


A 


Q 


Q 


pushing, upwards? 


A 


Q 


the machine? 


A 


Q 
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Yes, he gave the answer. 
"Q Could chese teeth chop up pieces of wood? 


ae Well, 1f it destroyed my hand why wouldn't 
| 
| 


Did you give that an. to that question? 


MR. SHANDELL: T concede that the answer was 


He says he don't recall, he don't remember. 


When you say that you were pushing garbage with 


mac‘ ine, were you standing the floor or were 


The machine have no stand to stand on. 
You mean you were standing on the floor? 
Yes, on the floor. 

Did you open the door? | 
Yes. 


And when you were pushing with the svick you were 


Yes, up. 


And when you were doing that, was your hand inside 


Yes. 


And at the time the bottle hit you in the head yw 


9 
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were outside the machine? 
I was pushing up with the stick the garbage when 

the bcottle hit him. 
Q And you were pushing the garbage that was up 
in the chute to make it come down, is that it? 

A That's the way he was working with the stick, 


breaking the garbage when the bottle came down. 


Q Ind‘ »>ting upward? 

A Yes, up. 

Q And the bottle came down and hit you on the 
head? 

A In the forehead. 

Q And your head was outside the machine? 

A My he 2 « s in the position when I have the 


stick, in that position (indicating). 

Q Was your head outside the machine? 

A I was in the position that et was breaking 
with the stick the garbage, my body, part of the body, or’ 
the head, was inside the machine, when he was reaching for 
the wood and the bottle hit him and the garbage came down at 
that moment that took the -- that lowered the hand and 
down to the cylinder of the machine. 

0 You just told us, Mr. Merced, wher. the bottle 


hit you on the forehead you were with the stick poking the 


| 
| 
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garbage upward. 

A Exactly. That's the way he was trying to poke 
the garbage. 

¢, So then when you were hit by the bottle your 
hand was not going and reaching for the 2x 4, was it? 

i I was in the position with my hand reaching for 
the piece of wood that was making an obstruction of the gar- 
nasil what you call a jam or whatever you call. 

Q Mr. Merced, you couldn't be pushing with two 
hands upwards and reaching at the same time in for the 2 x 4 
at the time you were hit by the bottle? 

A He says he could do it because he was in the 
position he could use the stick to remove the garbage and 
reach with the other hand for the stick that was creating 
the jam of the machine at the same time. 

& Didn't you show to this jury just now that you 
were using twohands rushing up at the time you were hit by 
the bottle? 

A He says he was using the two hands and he says 
when the piece of wood came down in this sliding piece of 
metal in the machine. 

Q But that is when the bottle hit you? 

A It was in the time that he tried to reach the 


wood that the bottle came and hit him in the forehead. 
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to 


Q Did you just tell us a moment ago that with 


One hand you had the stick pushing up and the other hand you 
4 were reaching in to pick up the 2 x 4? 

5 A T was trying to poke out the garbage. The | 
garbage was not coming down. But the moment that the piece | 


: of wood come down, he reached with the hand to take it 


out and the bottle come and hit him in the forehead. 
9 | 
r ") And you lost consciousness, didn't you? 
ai A I was ina state of daze. 
u | Q I didn't ask you whether you were in a state of 
12 || | 
| daze. Did you lose consciousness? 
i 
" I A We use the word "dave" because daze in Spanish 
1} 
| 
14 | 
' 4s what he call atandado, which means daze. That is a state 
| 
” t of dave. 
\| ' 
16 || 
, \ Q Did you ever say that you iost consciousness” 
7 | 
Just yes or no. ; | 
18 
A Yes, yes. | 
19 | | 
\ Q You did lose consciousness” 
" THE INTERPRETER: He just reCcer I am ina state | 
21 
ft of dave. I was very sick at the moment of the accident because 
2 | 
rs | Of the accident. 
. 
a 23 | | | 
Q Page 47, line 15. 
2A | | 
| ; "Q Did you hear the noise of the machine? 
ee 25 | 
3. | "A No. A bottle hit me in the head and the 
"6 
{ h j | 
_ CA 
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rest of the garbage went on my right arm and I lost conscious-| 
ness and I lost control and I couldn't take the stick out. 
When I tried to pull out the stick the way I was feeling 
put my hand to get the stick and when I tried to take my 
out it was too late because my five fingers were already 
gone." 
Did you give that answer to that question? 


Exactly. 


So that you were knocked unconscious? 


He keep telling that he don'’ was unconscious, 


he was dazed. 


Q Now, you told us that you reached into the 


machine to get a stick, the 2 x /\. 
Yes, sir. 


And when you reached in there, the machine was 


Tes; Sirs 


Before reaching in there with the machine work- 


ing, did you stop the machine? 


Q bid you walk around to where the panel was to 
throw the switch? 


A No, sir, I couldn't. 


Q You couidn't. or you didn't? 


uo 
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f I couldn't. 

Was there something stopping you from turning 

off the switch? 
f Yes. 

What do you say stopped you from turning off 
the switch? 

I was alone in the building. I was working at 
the muchine. The piece of wood was there, stuck in there. 
In the time that that wood was there, he was afraid the 
machine would be broken, he have to finish is work and he 


was working with that machine. 


4) Were you in a hurry? 

A No, sir. 

€ The switch was not far away, was it? 

f He says it was a little far out, that he have 


to make a run and go to put out the switch and stop the 
machine from iorking. 

¢ You would take two or three steps and stop the 
machine? 


A He says at that moment he could not think of 


everything because he have order to take out the pieces that 
come down to that machine, wood, glass, barrel, carpet, rugs, | 


whatever 1s coming there that create the type of jam and that! 


why. 
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Q D*d the foreman or whoever jt was ever tell | 


yOu to reach your hand jn there while the machine was working? 
A Mr. Nelson told him that he have the right to 


take whatever create - that could damage the machine, what- | 


3 


ever goes there. Mr. Nelson. | 


Q Mr. Nelson told you that? 

A Yes, sir. He is the big boss. | 
O You understand Mr. Nelson? i 
A No, by an interpreter. 


| 

| 3 | 

Q And he told you to do this and not stop the | 

machine first? | 
A The interpreter who was the interpreter for 

Mr. Merced from Mr. Nelson Says to Mr. Merced that he have 


to take care of that machine because he have to take every- 


thing out that could Jam or break the machine. 


Q Did you ever Say that there was nothing to pre- 
vent you from stopping the machine? 

A Yes, sir. 

Q Ns a matter of fact, you said tnat iast year, 


didn't you? 


A Last year I was not workin« in that machine. 
Q Page 62, line 12. 


| 
| 
" Did anything prevent yu from turning | 
off the machine before the accident happened? | 


ros | 
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"A No. I was working then." 


He says no. 

As a matter of fact, this story that you have 
just told us, isn't this the very first time you have ever 
testified to such a thing -- 


MR. SHANDELL: Objection, your Honor. 


anu -- that you were told by Mr. Nelson that you 
must get these sticks out of the machine aiid that you can't 


Step 2S Lirse? 

MR. SHANDELL: Objection, your Honor. 

THE COURT: Just a moment. 

First you, sir. 

MR. SHANDELL: I object to that question, your 
Honor. 

THE COURT: And you, Mr. Isaac. 

MR. ISAAC: TI object. Do you want me to state 
the ground, Judge? 7 

THE COURT: It might help. 

MR. ISAsC: I object on the ground that the wit- 
ness didn't say that Mr. Nelson told tim to taxe anything 
out of there with the machine working. 

THE COURT: In any event, T am going to sustain 
the objection on several grounds. To begin with, Mr. Ivone, 


this is four questions rolled in one. T know you are trying 


| 
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to help the interpreter but I think we can only proceed one 
thing at a time. 

I also might mention to you that you could help 
us all if you make it clear that you mean is this the first 
time at this trial or are you talking before this trial. 

MR. IVONE: I am talking about this trial, the 
first. time: 

THE COURT: Let's all understand this, not just 
Mr. Merced. Proceed to reframe the question. 

Q You have told us that Mr. Nelson instructed you 
to remove all large objects. 

A Yes, sir. 

Q And that you had to remove them so that the 
machine wouldn't get damaged. 

A Yes, sir. 

Q@ And you have also told us now that was the 
reason you didn't stop the machine. 

A That ig a reason. 

Q Ien't this the first t!ne since the accident 
happened that you have told such a story? 

MR. SHANDELL: Objection, your Honor. 

THE COURT: Again, I am going to allow this, but 
I call to your attention certain matters which occurred 


late yesterday afternoon. T don't regard my recollection as 


, 
‘ 
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infallible, but T do remember an answer he gave yesterday. 

MR. IVONE: I mean prior to the trial. 

THE CCJRT: That's what T insist you make clear. 
It is quite a distinction. 

MR. IVONE: I am referring to prior to the trial. 

THE COURT: Let's help us all out. Whatever 
else you are objecting to, Mr. -- 

MR. SHANDELL: May I state the ground for my 
Objection? 

THE COURT: You certainly may. 

MR. SHANDELL: If Mr. Ivone is referring to the 
deposition or some other testimony that may have been given 
In this case, then Mr. Ivone in accordance with proper ques- 
tioning should point to some contradictory statement in that 
testimony, not ask the witness whether’ he ever said something 
that he may never have been asked. 

THE COURT: That may be, but wee are free to get 
{nto that part later. 

Do you understand? Let's go ahead. 

Q Let me read from the examination before trial 
again. 

Page 62, line 2. 

THE COURT: Can we move along, gentlemen? We are 


wasting an awful lot of time. Go ahead. 


| 
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Q "Q Isn't the switch on the side of the 
machine capable of turning the machine on as well as turning 
te OLL? 

ma Tt is to start and to stop, yes, but 
I could not stop it, I could not turn it ect.” 
Did you cive that answer to that question? 

A Yau, Sir. 

4 "Q Now, when you say you could not stop 
4t, what prevented you from stoppinis the machine? 

"A ' I could not turn it off because I was 
dizzy and all of the blood was running out of my arm." 
bid you give that answer to that question? 

A Yes. 

Q So in May of 1974 you didn't tell us that you 
omen unable to shut the machine because you were in a hurry 
to get this stick out as it might damage the machine? 

MR. SHANDELL: Objection, your Honor. 
THE COURT: I am sorry. Are you objecting to the 
Sinai eidindls 
MR. SHANDELL: I object to Mr. Ivone's question. 
THE COURT: I am sorry. I have been listening 
to the answer for sometime. 


MR. SHANDELL: I didn't hear the answer. I 


have been listening to the question. |] tried to allow the 
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question to get on the record before I made my objection. 

THE COURT: It is late. T am going to let it 
stand because T have been listening to the answer for some 
minutes here. 

The answer isn't complete, let's go back. Can 
we help Mr. Alvarez where we were interrupting here? 

Mr. Ivone, you are the questioner here. I 
hoe talking tdly. 

MR. IVONE: I didn't think you were talking vo 


me. I thought you were asking the reporter to read back. 


THE COURT: I am alerting you I am talking to 


you. You are the cross examiner. Under the system you have 


the floor. When there are interruptions the judge has to 
rule. That doesn't mean you immediately go into a feud 


thereafter. Pick up the thing you want. Repeat it and we 


will get {t. It is very difficult when you are dealing with 


an interpreter under the best of ph tiatieiiecaiel. 

MR. ITVONE: JI am not quarreling with that. I 
didn't know you wanted me to repeat the question. I will 
repeat It 

THE COURT: Exactly. 

0) Back in May of 1974, when you testified, you 
didn't tell us then that the reason you couldn't stop the 


machine was because you were trying to get the stick out 


.) 
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to prevent damage to the machine? 
MR. SHANDELL: Objection. 
THE COURT: Overruled. 
A Exactly. 


Q Did you have a certa!n lensth of time that you 


had to do your job with the compactor? 


f, Yes, I have the time of two hours. 

Q Nell, had you finished the job? 

A No. 

Q You sot there at eight o'clock in the morning? 

A Yes. 

Q And the accident happened about 9:45 or ten? 

A 10:00 a.m. 

Q So that you had already been working there two 
hours? 

A Yes, I was working two hours and I have two 


floors of garbage. 


a) Was there a reason why you had only two hours to 


A He said the reason he have the two hours, he 
have to take care of that machine, taking care of the 
garbarce, tying it up, putting it out, that is his work, 
that is the reason. 


Q Was the purpose because you had to make the 


to 
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elevators free for the tenants? 
The tenants have the time of a half hour to come 
down through the elevator. 
Q What was that? I don't understand that answer. 


THE INTERPRETER: Mr. Merced said the tenants 


have a half hour to come down -- for use of the elevators. 
Q And when they are using the elevator you can't 
be work!n«: with the garbage, is that it? 
A No, I working the machine. 
Q Page 55, line 16. 
"Q So that ordinarily you worked for two 


hours on the compactor, is that right? 

"fh I had an hour and a half to work on the 
compactor but many times there is lot of garbage I had to 
stop at that hour and a halt. So then from 9:30 on I had 
to give the elevator to the tenants who need it. Then I 
started work cleaning on top of the sain areins then the 
garbage room upstairs, the little room where the tenants 
put their garbage." 

Did you give that answer to that question? 

A Yes, slr. 
¢ Now, at the time the accident happened, the 


chute and the hopper, they were full of garbage? 


THR INTRRPPETER: JT don't know what the word "hopper 
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is in Spanish. 

MR. IVONE: The box. 

A He took the garbage out from the hopper, that 

box, and the chute was full of garbage. 

MR. IVONE: Is the answer that it was full of 
sarbage? 

THE INTERPRETER: Yes. 


That is all I am tryin to find out. 


LD) 
J 


A The chute was full of garbage. 
THE INTERPRETER: In Spanish, tunnel, 
THE COURT: You see, for purposes of recording 
all that happens we have to do that in English. 
MR. IVONE: Just so that I can get it absolutely 
clear, your Honor. 
Q Page 56, line 20. 
"Q When this accident happened, was the 
chute full of garbage? 
a ie . Yes, very full." 
Did you give that answer to that question? 
A Yes. 
Q "@ And was the hopper bin of the compactor 
full of sarba;se? 
"A Yes, 1t was full of zarbage." 


Did you 4ive that answer to that question? 
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He says no. 

MR. IVONE: Will it be conceded he gave that 
answer to that question? 

MR. SHANDELL: I will concede that 1s the answer 
in the transcript. I would ask Mr. Ivone to read the next 
quest!on and answer. 

Q Q And when you were hit or. the head with 


the bottle, 


or) 
2 


A He says no. 

MR. IVONE: TI didn't fintsh. 

THE COURT: Maybe we can do -- 

MR. IVONE: He asked me to read it. 

THE COURT: TI don't know why, but may I suggest 
that tn order to bring this to a close you ought to concede, 
as T believe will be conceded and already has been conceded 
what the question was and what the answer was. Neither the 
witness nor the interpreter really isnietehaia what you are 
doing, which is not your fault. 

THE INTERPRETER: Your H nor, it is my fault. 


THE COURT: Just a moment. 


Mr. Tvone, would you adopt my suggestion so we 
can move on. 
MR. IVONE: Very well. Just the following. 


Question on page 56, line 23. 


the hopper bin and the chute full of garbage?"! 
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"And was the hopper bin of the compactor 


full of sarbage? 

al: Yes, it was full of garbage." 

Wes that answer given to that question? 

MR. SHANDELL: J concede that answer was given 
to that question. 

Q Did you ever tell the people at the hospital 
that you were knocked unconscious? 

A NO. #81f. 

©) At any time in the past over the months that 
you operated the machine and you picked up the bags of gar- 
bage, did you ever cut your hand on pieces of glass? 

MR. SHANDELL: Excuse me, your Honor. May I 
have that question reread? 

THE COURT: Yes. 

(Question read) 

MR. SHANDELL: Objection. 

THE WITNESS: No (In English). 

THE COURT: Just a moment. Do you mean in 
handling the plastic bag. do you mean in some step or 
procedure prior to handling the plastic bag? 

MR. IVONE: JI mean in handling the plastic 


bags where glass may be in the bags and he cut his hand. 


THE COURT: You mean in handling the bags? 
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MR. IVONE: Yes. 


THE COURT: Would you mind clarifying that? 


WO you remenoer the question you asked about thts yesterday? 


MR. TVONE: T askea @ quesvcion about this yester- 


THE COURT: Well, similar to it. In any event, 
zo ahead. If you will just make it clear, hopefully we 
will move along. 

Q In handling the plastic bags after the garbage 
came out of the machine, did you ever cut your hand or one 
of your hands on giass? 

MR. SHANDELL: Objection. 

THE WITNESS: No (In English). 

THE COURT: I wish you would make the objection 
before we have the answer out. 

MR. SHANDELL: I tried to get up sooner. . I am 
sorry. 

THE COURT: You are too late. I don't agree 
with you in any event. 

Q Now, in all the instructions that Mr. Nelson 
gave you through the interpreter, did he ever tell you to 
be careful? 


A NO. 


Q Are you telling us that Mr. Nelson only told you 
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to watch out 
A 
Q 
On approval, 
A 
Q 
the machine 
arash 
A 
Q 
A 
Q 
mean after t 
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some months before? 


A 


Q 


Q 

Rico now, is 
A 
Q 
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that the machine doesn't get damaged? | 

Exactly. | 
And in all the three months tat you were there 


that's all he said? | 
That's all. | 


And after those three months when you were working 


' 


every day, did you ever have any questiomof him, 


No. | 
Did he ever ialk to you eiiak:- aise | 
He says in the hospital. | 
T am sorry. I don't mean after the acgident. TI | 
hat three month period. | 
No. = 


Did you ever talk to Mr. Rivera, let's say, 


No. 
Who was this interpreter? 


Mi... Sulliverez. 


And Mr. Sulliverez7, of course, he's in Puerto 
n't he? 

Yes, sir. 

Mr. Rivera, he's here in New York City? 


T don't know exactly. 


Lo] 
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Q How about Mr. Diaz? 
A IT don't know. 


() 
Ny 


So the only person that you say spoke to you 


in Spanish about the machine is someone in Puerto Rico? 


A Yes, sir. 


MR. IVONE: I have no further questions. 
THE COURT: This will be a zood time, then, 
ladies and zentlemen, for the morning recess. Ten minutes. 


(Recess ) 


THE COURT: cu have no questions, I assume, 
Mr. Kohler. 
MR. KOHLER: No. 


THE COURT: Mr. Isaac. 


— —§$_ —————————— 


Before we begin, let me take this interval to 
emphasize something so that I don't take unwitting advantage 
of one of you. 

When you object while Mr. sini is speaking in 
Spanish, you may regard that as timely, gentlemen. I don't. 
Certain things in Spanish to me are close to what the English 
is. Others may fel the same way- That's why I insist 
if you are going to. object, you object not only before the 

= 
{interpreter speaks but before Mr. Merced speaks, because we 


have been hearing quite 4 bit of Spanish, JI admit, but still 


I think in fairness to everybody the objection should come 
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out timely. That means before even the witness speaks and 
not just before the interpreter speaks. 

Mr. Tsaac, are you ready, sir? 

MR.ISAAC: As ready as I will ever be, Judge. 
CROSS EXAMINATION 
BY MR. ISAAC: 

© Sir, I want to go back with you, if I can, to 

the month of March in the year 1971 and I respectfully direct 
your attention, Mr. Merced, to that time. 

You applied for and you received a job to be 


employed by my client, the Southbridje Towers, is that 


correct? 
N Yes, sir. 
Q And before you were offictally hired you had 


some conversation with somebody about the nature of the work, 


correct? 

A Ne. 

Q You will have to speak up so the jury can hear 
you. 

A No. 

m) Let me try to rephrase the question. Before 


you mot the job, before you were hired, did you talk to 
somebody at Southbridge Towers about the work? Just yes or 


no, please. 


6 
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Q Let me try it this way: can we agree, Mr. Merced, 
that {nm March of 1971, you did rot walk into the building and 


just start to work as a porter? May we agree on that, str? 


A No, sir. I came right to the Southbridge Tower 


md applied for an application to be employed by them. 


Q Now T think we are moving along, sir. And did | 
somebody at Southbridge Towers talk to you about your | 
gin teetions | 
A No. | | 
) Did somebody at Southbridge Towers come to you ara 
say, "Mr. Merced, congratulations, you are hired"? | 
A No. Mr. Sulliverez give him an application. 


Q Did Mr. Sulliverez tell you you were hired, 


that you got a job? 


A No, he:said that they need-him there. | 

Q And did Mr. Sulliverez tell you that they wanted | 
you to work there? | 

A Yes, because they were in need of employees. j 

Q Did Mr. Sulliverez tell you that in the Southbrid 


Towers or did he call you at home or did he meet you in the 


| 
street? How did that come about? | 
A T was looking for work. 


) bid somebody at Southbridge Towers tell you how 


much they were ,oing to pay for your services? 


2 8 B 
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A No. 
Q Did you ask anybody at Southbridge Towers how 


much they were paying for the jobs that were available? 


A Yes. 
*) Who did you ask? 
A To Mr. Sulliverez. 


4 Did Mr. Sulliverez tell you how much the pay 
was going to be? 

A They were paying $132.77 when they were employ- 
ing people to work for Southbridge Towers. 

Q My question, sir, is really very simple. 
Listen carefully. 

bid Mr. Sulliverez tell you how much they were 

paying, yes or no? 

A I didn't ask how much I was going to get paid. 


Q Did Mr. Sulliverez tell you when you were to 


report for your first day's work? 


A Yes. 

Q Vid you know Mr. Sulliverev before March of 
1971? 

A No. 

Q When is the first time you met Mr. Sulliverez in 


your entire life? 


A For the first time the time that he came to 
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apply for a job. 

When you came to apply for the job, did you go 
{nto a room? 

A Yes. 

¢ Was Mr. Sulliverez in the room? 

Mr. Sulliverez was in that room and Mr. Herman. 

Do you remember your first day on the job, sir? 
Just yes or no- 

A No 

Q Well, do you remember reporting to work for 
this new employer for the first time? 

A He says he came back from Puerto Rico. 

Q I am not talking about Puerto Rico. We will get 
to that a little later, sir. T am talking about the month 
of March in the year 1971. 

Do you have a recollection of reporting to work 
at any time in the month of March 1:1. the ieee 1971 before 
you went back to Fuerto Rico? 

A yes, tney have the regulation right there. They 
were very busy in work time. 

Q Mr. Merced, do you understand Mr. Alvarez, this 


« 
c 


nice looking gentleman standing to your right? 


A He says yes. 
Q Does he speak a good Spanish? 
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A Yes. 
Q And do you understand Spanish, Mr. Merced? 
A Yes, sir. 
Q Now listen, please, to Mr. Alvarez, this young 


man ana T ask you the following question through Mr. 
Alvarez. 
Do you recall in your own mind going to work for 
éhee new jobin March, 1971? Either yes or no. 
A Couldn't remember. 
Q Do you remember the month of April, 1971, which 


would be the second month you were on the job? 


A Yes, I do remember. 

Q In April of 1971, did you work at a specific 
building? 

A No, sir. I was in three months testing. 

Q T am talking to you, sir, about the month of 


April, 1971. Listen to the question, sir. “In April of 
1971, were you working in one building, either yes or no? 

A No. 

Q Did you have any instructions as to signing in 
and signing out on this job? 

A He says to come in and out in the time of eight 


hours period. 


Q Was shat Mr. Sulliverez who told you that, sir? 
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In the month of March, 1971, and April, 1971, 
those two months, did you talk to anybody else besides Mr. 
Sulltverez at the job? 

A NOs StF 

Q He {s the only person at Southbridg Towers 
that you ever spoke to in connection with your work in March 
and April, 1971? 

Ah Yes, sir. 

Q Did Mr. Sulliverez zive you any instructions -- 
withdrawn. 

Did Mr. Sulliverez talk to you about what your 
duties would be for the month of March and April, 1971? 

A Yes, sir. 

Q 'nd when is the first time. you have any recollec- 
tion of Mr. Sulliverez giving you instructic as to your 
job responsibility? 

A T couldn't remember. 

Q Was {t April, was it May, was it June? Can you 
help us with that? If you can recall. Don't guess. 

A Couldn't remember. 

Q Who was the superintendent of Southbridge Towers, 


if you know, when you started to work there in March of 1971? 


h Mr. Mike Herman. 


nal > 


53la 
gw/1f Merced-Cross 487 
Q Who was the gentleman underneath Mike Herman, 


the assistant superintendent, in March or April of 1971? 

A Mr. Kivera. 

Q And Mr. Rivera is a gentleman who was your boss 
in March and April and May and June of 1971, right? 

A Mr. Sullivere7. 

Q You have told us about Mr. Sulliverez. I am 
now talk!ng to you, sir, about Mr. Rivera, the man that you 
just named as the assistant superintendent. 

Did you meet Mr. Rivera in March of 1971, if you 

remember? 

A I saw him but I don't have time to talk with him. 

Q Did you talk to Mr. Kivera in March of 1971, 
or did he talk to you in March of 1971? That's my question. 

A No, sir. 

Q bid you speak to Mr. kivera in April or May or 
June of 1971? 

; Mr. Kivera spoke to him, gave him orders. 

C Mr. Rivera gave you, Felix Merced, orders, is 
that what you are saying? 

A Yes. 

Q And Mr. Rivera gave you orders, was it March, 
was 1t April, was it May, was !t June or was 4t during that 


entire period? 


to 


uw 


6 
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A During that time, Mr. Kivera give instructions to | 
Mr. Sulliverez so Mr. Sulliverez to give the instructions 
to Mr Mer 


| 


& Did Mr. Rivera, in March or April or May or June 


of the year 1971, talk to you directly, not through Mr. 


Sulliverez but directly? 
\ Yes,he spoke with me. 
( And did Mr. Rivera speak ‘spanish and English? 
A Yes, SIP: 

Q As a matter of fact, Mr. Merced, you have been 


in the United States since 1954, is that right? 


@ And during those years between 1954 and 1971, 
approximately 17 years or so, you learned to speak English 
to a certain extent, didn't you? on 

A No. 


Q During those 17 years, sir, yeu leanred to 


| 
| 
| 
| 
| 
understand English .to a certain extent, didn't you, sir? 

A He said the reason that he could not speak English! 
is because dur'ng the time that he has been in this country | 
he has been going with Spanish-speaking people and working 


with this type of people and he didn't have what yiu call the 


station to speak w.glish. 


¢ My questior, is whether or not in these 17 years 


20 


21 
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you learned to speak English to a certain extent. 

A He says whatever he know or whatever he learned, 
it 1s -ot enough to have « conversation to talk to people 
even ina case like this. 

Q When Mr. Rivera spoke to you, sir, in March or 
April or May, 1971, when he spoke to you directly, as you 
have just testified, did he speak to you in Spanish? 

| A lle spoke to me in Spanish. 

Q Did he tell you, Mr. Merced, in Spanish what 
your job duties would be? Just yes or no, please, if you 
can. 

A Yes. 

(, Did he in March of 1971 talk to you about a 
machine called a compactor? 

A No. 

Q Tn the ' nth of April, 1971, did he talk to you 
about a machine called a compactor? 

A _ No. 

¢ Tn May or June of 1971, did Mr. Rivera talk to 


you tn Spanish about a machine called a compactor? 


A No. 
Q Did you see a compactor machine.in March? 
A Yes. 


¢ Or April or May or June !n 1971? 


534a 
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| 
2 f He answered yes to all those months of 1971. | 
| 
} 
3 Did you see a compactor !n the month of March, 
4 1971, specifically? 
Sj f Yes. 
6 You remember that, correct? 
7 | i Correct. 
8 Q Wasn't Mr. Rivera there with you in March of 
Qa 
i 1971? 
10 | A He says that Mr. Rivera was !n his office, he 
a | ; 3 | 
1] | was in his work. 
i| | 
| 
12 © Was Mr. Rivera with you in March of 1971, sir, 
13 } when you looked at the compactor? 
- | f No. 
6 | Q Was Mr. Sulliverez with you in March of 1971 
16 |} ‘ 
a | when you saw the compactor? ' 
W A I was not working, with the compactor machine. 
. i| . | 
18 | Q I am not asking you that, Mr. Merced. You told 
} | 
I | 
ell this jury a few moments ago that you saw this machine, this 
» | | 
¢ | compactor machine, starting in March of 1971. | 
I 
_ A Exactly. 
22 | 
| Q When you saw this machine in March of 1971, 
23 
was Mr. hivera with you? 
, | 
A He says he keeps telling you Mr. Rivera was at 
25 | 
his office and he was at his work. 


a 2 3 ¢ 


535a 
gw/l1f Merced-Cross 4gl 
Was Mr. Sulliverez with you when you saw the 


compactor machine for the first time? 


A Mr. Sulliverez was at his work and he was doing 
his work. 
¢ Sir, could you help us out? Was Mr. Sulliverez 


with you tn March of 1971 when you saw the machine for the 
first time? 

A No. 

Q Was anybody from Southbridgs Towers with you, sir, 


in March of 1971 when you saw the compactor for the first 


t ime? 
f The one who work at It. 
Q What was his name, sir? | 
A I couldn't recall his name. 
Q Where was this man working, Mr. Merced? 
A This man was working at the compactor machine. 
Q In what building? | 
A In butiding number two. | 
Q And did you see compactors in the other buildings, | 
too | 
A No. When I came to the Southbridge Towers all the | 


buildings were closed. All the mact.ines were not installed 


| 
| 


and a few bulldings were open where these machines were work- | 


ing. 


tr 


co 
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Q How many compactors do you say you recall being 
in operation tn March of the year 1971? 
A The only two buildings that he could recall to 


see this compactor machine to be workin; on was building 
number Ore and building number two. 
0 And did you see the compactor in building number 
One and butlalng number two in March, 1971? 
| A Yes, sir, exactly. 
Q And did you see -- withdrawn. 
Do you know the names of theypeople that were 


workir., in the compactor room in building number oreor 


building number two? 


A No, 212". 
Q bid you see what they were doing, Mr. Merced? 
A Yes, I:was seeing what they were doing, but I 


have a different cype of work. I was working with the 


floors, stripr:! cf* the floors. 
Q T am nat talking to you about stripping the 
fioors. T am talk*. ahout the compactor. Did you see these 


gentlemen working at the compactor, yes or no? 
A Yes, the time that TI have to look at these 
people working because I don't have all day to be with them. 
Q Did these people talk to you, Mr. Merced? 


A No. 
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a bid these people speak Spanish? 

A Yes 

Q And in Mareh of 1971 and April of 197%, dia 
you see how the machine was turned on? Just yes or no, 
please. 

A No. 

QO In March or April of 1971, did you see how 


the machine was turned off? 

4 No. 

Q Sir; sometime in the month of June or perhaps 
early July of 1971, you asked for a leave of absence, did 
you not, from the job? 


A Yes. 


Q And the building said it was okay for you to 
leave for five or six months, correct? 

A Because of a problem that was in Puerto Rico -- 

Q I am not asking you about the problem. 


A He said for that period of time that he left 


Q Mr. Merced, did the building say it was all right 
for you to go to Puerto Rico for this six months or so? 
Just yes or no, please. 

A Yes, they gave me the leave for five months. 


from work he went to Puerto Rico. | 
& Up to that time, sir -- now listen carefully -- | 
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March, April, May -=- 

THR WITNESS: No (In Fngltsh). 

Q March, April or May, June or July, did you ever 
see anybody turn on the compactor machine? Either ves or 
no, please. 

A Yes. 

, Tell the members of the jury when 1t was during 
chat period of time before you left for Puerto Rico that you 
saw the mach’ re being turned on. 

f Durtng, the period of three months that he was 
stationed on that job, he take the time to come and see the 
people working on the compactor machine, he take the time 
to see how these people operate the machine. 

Q Before you left for Puerto Rico, sir, did you 
ever operate the compactor machine? 


A No. 


Q Did you ever turn a switch to put it on or switch 


to turn it off? 

A No, sir. 

Q As T understand you, and please correct me ar 
I am wrong, for a three month period, some three month 
period, befcre you went to Puerto Rico, you watched the 
machine as it functioned? Yes? 


A Yes. 
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Q And su.ne three months period of time before you 


| 
went hack to Puerto Rico you saw how the machine was turned | 
on in the morning? Yes? | 
A No. | 
Q When is the very first time in your life, Mr. | 
Merced, that you ever saw this compactor machine turned on 
by pushing a button of some kind? | 
Can't you gust give us a date, Mr. Merced? 
MR. SHANDELL: May the witness answer the question 
without being badgered by this attorney? | 
MR. ISAAC: I object to the word "badger." | 
THE COURT: There hasn't been any badgering yet. | 
Mr. Interpreter, what does he say? | 
THR INTERPRETER: Your Honor, he says that sad 
the time he have mostly in lunch time this time when he was | 
speaking to me just now, he said he came to see the compactor 
machine, the way they operate. 
Hk COURT: Perhaps he doesn't understand the 
question. 


Let's put it again. 


may I have 1t read back so I don't say it a different way? 
THE COURT: Yes. 


| 
{ 
| 
| 
MR. ISAAC: With your Honor's kind permission, | 
| 
| 
(Question Read) 


to 
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A He keep bringing it out during the time he was 
at his work during the period of three months, he have time 
during lunch to see that machine but he never touch it. 
MR. ISAAC: I respectfully move the answer be 
stricken as not responsive. 


THE COURT: Yes, granted. You will have to try 


again. 
Mr. Merced - 
MR. ISAAC: I withdraw it. 
THE COURT: You withdraw 1t? 
MR. ISAAC: I withdraw that particular question. 
THE COURT: Put it agatn. 
Q Sir, are you uble to give the honorable judge 


and members of the jury a specific date or time when you 
rane saw the machine being turned on in the morning? Can 
you do that, sir, either yes or no? 

A No. 

Q Between the months of March, April, May, June 
nd July, do you have a reccllection of seeing somebody 
durirg chat time turning the machine on and off? Do you 
have a recollection, either yes or no? 

A No. 

Q Between March, 1971], and July, '71, did you ever 


see garbage coming from the chute? 


Ss = 8S 8 


54la 


ew/lft Merced-Cross 497 
A I saw or I heard the garbage came down, but the 


machine have adoor, so he didn't see it. 


(a) The door was closed, rijht? 

A The door was closed. 

C And the machine makes nolse, right? 

A Machine moke noise. 

Q And during that period of time between March 


oh July, 1971, you heard the garbage coming into the hopper 
in the compactor room? 
A He says the garbage came den and hit what they 
call like a ramp on the side of the machine. 
Q You couldn't see that with the door closed, 
could you, sir? 
A No, ‘sir. 
Q Did you se? anybody -- 
THR INTEF PRETER : He said something in Spanish. 
MR. ISAAC: TI am sorry. 
THE INTERPRETER: You asked a question. He 
Says that 1f he stay there and the door was open, something 
could break his face. 
Q Before you left for Puerto Rico, Mr. Merced, 
did you ever see -- 
MR. ISAAC: If I can find the exhibit. 


(Counsel confer) 
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MR. ISAAC: I withdraw the question. 

Q Mr. Merced, before you left for Puerto Rico, 
did you ever see pavers using. a stick similar to this? I 
am holding Fxhibit 3. 

A Yes. 

Q How many tines did you see somebody using a 
stick like this before -you left for Puerto Rico? How many 
times 

A He say when he have the opportunity to come and 
see the people working the machine, because he was stripping 
the floors, he has other work to do, once a day he saw 
how people use the stick. 

Q Mr. Merced, I am going to ask you again, do you 
understand Mr. Alvarez when he speaks to you? Do you 
paren the interpreter here? 


MR. SHANDELL: I object, your Honor. 


N Yes 
Q My question, sir, is: can you tell us -- if you 
can't help us, tell us, "I can't" -- can you tell the 


folks on this jury approximately how many times you saw the 
use of a stick similar to this, Exhibit 3, before you left 
for Puerto Rico? 


MR. SHANDELL: Objection, your Honor. 


THE COURT: Overruled. 
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A He s@ys once in the day he saw. 
Q Once each day for three months? 
A One time a day duriny the period of three months. 
Q You worked five days a week, sir? 
A Yes, I worked five days a week. 
¢ That would be approximately five times a week 


or twenty times a month, multiplied by three would be 
iar eitlaate <ixty times. 
MR. ISAAC: T withdraw that, Judge. It is too 
long. 
0 If we take one time a day, sir, five days a week, 
approximately 20 times a month - - 
MR. SHANDELL: Objection. 
MR. ISAAC: T haven't finished the question yet. 
MR. SHANDELL: Your Honor wants me to object 
before anything 1s said in Spanish or English so I got up to 
object. Everyone here can multiply. It ae nothing to do 
with the case whether the witness can. 
THE COURT: In any event, 1t already has in 
effect been answered. 
MR. ISAAC: Question is withdrawn. 
Q During those approximately 60 times that you saw 
the stick being used, did you ever talk tc the user of the 


stick to ask him what he was doing? 


to 
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MR. IVONE: I will object. I guess I am too 
late, your Honor. It seems I must move to strike the ansver 
as unresponsive. Tt calls for a yes or no answer. 

THE COURT: It is a very difficult process at 
est. T wonder whether we are proving, much by these objection 

What does the witness say, Mr. Interpreter? 

THE INTERPRETER: The witness nee that he have 
eer to see the use of the stick once and he talk about 
it. 

THE COURT: He talked about it. All right, next 
question. 

Q Were you given instructions at that time as to 
what the stick was being used for? 

A Yes. 

Q And the people that actually did the work on the 
machine explained this to you, correct? 

A Yes, correct. 

Q Those are the people whose names you don't recall, 
is that it? 

A No, I don't recall. I don't remember. 

Q Did they also explain to you that there was a 
switch that you could turn the machine on with? 

THE JNTERPRETER: He said they don't ask him. Let 


me ask him again. | 


| 
' 


| 
P- 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
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] MR. ISAAC: Let me ask the question over again. 
Q While they explained to you, sir, about the use 
of the stick, did they also explain to you or tell you 
about the button and switches to turn the machine on and off? 
A They talk just about the stick, not about the 


switches. 


! Q Did you see anyone during that pertod of time 
turning on or turning off the switches? 
A No. 
( You came back from Puerto Rico, sir, in December 
of 1971, is that true? 
A December 3, 1971. 
¢) You recall the exact date of your return from 
| Puerto Rico, is that it? 
A Fxactly. 
Q All right. — 
If you veacunie from Puerto esac on December 3, 


1971, when did you -report back to work av Southbridge Towers? 


A December 7, 1971. 
| Q Was that a Monday? 
} f Monday. 
Q “And do you recall going to work that Monday, 


December 7, 1971? 


A J remember, sir. 


: e Fr 
’ by 
. of . ‘ ‘ 


to 


gw/lf 


1971, before 


bridge Tower 


- 


A 


Rico? 


bridge Tower 


A 


Q 
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And before you returned to work on December 7, 


that, did you have to inform someone at 
3 that you were back? 
Exactly. 
And who did you tnform? 
Yo Mr. Sanchez. 
What is his first name. 
Ismael. 
Ismael? 
Yes. 
Was he employed by Southbridge Towers? 
Yes, he was working there. 


3 


was he working there before you left for 


Yes, sir. 

Ts he jn Puerto Rico now? 

YeS, sir. 

Was he .a friend of yours? 

He was the pastor of the church. 

What was his title? What was his Job at 
8? 

He was employed three months testing. 


He wasn't a boss or supervisor, was he? 


He was a worker with him with a buffing machine. 


South- 


Puerto 


South- 


| gw/1f 


superviso. , 
A 


Q 


boss? 


A 
other boss, 
| Q 


Q 


A 


A 
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| That is the machine they polish the floor. 


With whom at Southbridge Towers, what boss or 
‘ou work Out your return on December 7th? 

He says he was work'ng there with Mr. Sanchez. 

Was Mr. Sulliverez there on December 7, 1971° 

Yes. 

Was Mr. Rivera there in 1971, December? 

No, sir. 


Was there a new assistant superintendent, a new 


Was right there Mr. Herman, Mr. Diaz and the 


the big boss, Nelson. 


Did you understand Mr. Alvarez when he was talk- 


ing in English a few seconds ago”? 


No, sir. 


Did you hear Mr. Alvarez translating in English 


to me a few minutes ago? 


He says no. 
Mr. Merced, what is Mr. Diazv' first name? 
Manuel. 


Was he the new assistant superintendent when 


you started work !n December of 1971, sir? 


The name of the new assistant superintendent was 


Luis Rivera in 1971. 


a> 


9 


.  "@ - 
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Q I am talking about when you returned from Puerto 
Rico. You told us you returned on December 3rd. You told 
uS you reported to work December 7, 1971. 

A Wes Mr. Manuel Diaz. 

And Mr. Manuel Diaz was yor boss, was he not? 

h Mr. Herman was his boss. 

9 Was Mr. Diaz your boss, over you? 

A He was the supervisor of his job. 

Q And did Mr. Diaz talk to you when you returned 
to work on December if (1? 

A Yes. 

© Ari «id he talk to you about what your job was 
zoingz to be? 

A He says his work was to strip off the floors. 

Q Did you have any other work given to you by Mr. 
Diaz in December of 1971? 

A I was for three months of test aweepita the 
floors over the bul.ldings. 


Q You 


March and July, 


MR. 


of 1971, 1f 


i971, 


SHANDELL: 


THE COURT: 


Mik . 


TSAAC: 


didn't wu? 


your Honor please. 


Let's so back, 


Maybe 1 


told us about that three months between 


Now he is talking about December 


gentlemen. 


can clear it up. 


18 


19 
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THE COURT: TI wish you would. 


Q Are you saying there was another three month 


period of probation sturting on Vecember 7, 1971? 


A Yes; air. 

Q Did you work On 
A No. 

Q Didn't Mr. Diaz 


Spanish in December of 1971 
Rico and show you a iachine 
A No. 
Q bid he give you 
December of 1971, about the 


A No. 


a compactor in December, 1971? 


take you and speak to you in 
when you came back from Puerto 


called a compactor? Yes or no? 


any instructions at that time, 


use of this machine? 


Q Did Mr. Diaz ever -- did Mr. Diaz ever give you 


any instructions or talk to you about your duties in connec- 


tion with the compactor? 


A No. 


ry 


Q How about Mr. Rivera, did he ever give you any 


talk, conversation, about the use of the compactor at any 


time? 
A No. 
Q How about Mr. Sullivere7” 
A No. 


Q Ho about Mr. Herman? 


6 


- 
i 


& 
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How about Mr. Nelson? 
\ No. 


| 

| 

| 

| 

A No. | 
| 

| 

| 

| 

| 


Q Sir, is there anybody, any name that you can give 


the members of this jury employed by ‘jouthbridge Towers who 
ever gave you a talk or instructions or a conversation about 
the ‘compactor machine and how {tt functions? Can you, yes or 


| 
| 
| 


no? | 


| 
A No. | 


Q Can you tell us the name of anybody at Southbr‘ige 
Towers who first directed you to perform any work in the 
compactor room? Can you, yes or no? 

fh No. 

Q when is the very first time in your life, Mr. 
Merced, that you put this machine on to start it in its 


operation? 


A In the month of May. 


definite recollection that it was the month of May? 

A [ am very sure it was 1n ‘the month of May. 

q@ Lid you. ever make a statement, sir, that you 
were sure it was the month of April? 

A He says he didn't make no statement in the month 


of fpri). 


Q Mr. Merced, are you guessing or do you have a | 
| 
| 
| 
| 


8 RB 
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MR. ISAAC: Page 29 of the examination before 
trial, mpentlemen andyour Honor. Make tt the bottom of page 
28, line 19, for continuity. 
C a When you say that you worked for three 
months tn the bullding, when was that? 
" 


A I don't remember the months but I 


remember itt was three months. 


“e Was that in 1971? 

"A No, 1972. 

"Q And how long berore the accident was 
that? 

Ae I started to work in December, the 7th of 


December of 1971, until April the 7, 1972, and I told you be- 
for that I was just on a tryout period on an approval. 

+6 ‘ All right. Now, 1s it your testimony, 
Mr. Merced, that you first worked on the compactor in April 
Of 1o772? 

a . Yes. I started to work with it then be- 
cause the man who worked the compactor before left the job. 
That was building number seven Beekman Street." 

MR. ISAAC: Mr. Shandel], rather than ask for 
all this to be repeated, will you concede those were the 


questions and tiose were the recorded answers? 


MR. SHANDEILT.: I so concede. 


| 
| 
| 
| 
| 
| 
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2 Fa headin reading from paj,e 28. | 
\ 
3 "¢ when you say that they put you to work, | 
4 who put you to work on the compactor? | 
5 || "A The foreman. | 
H 
6 || "Q Mr. Sulliverez? 
i ! “A Yes. | 
8 "Q When did Mr. Sulliverez first put you | 
9 ba week on the compactor? | 
10 | of I worked for three months in the batiasng 
11 before I worked on it." | 
12 | MR. TSAAC: May we have a concession, to save | 
13 | time, those were the questions and those were the recorded | 
iM answers? | 
5 | MR. SHANDELL: Those were the recorded answers | 
16 | and those were the-questions. | 
7 | C Mr. Merced, I want you to think a few moments | 
18 | to yourself. Do you still say that there was nobody that bu 
19 con recall that started you working on the compactor for the | 
20 | first time? | 
21 | MR. SHANDELL: Judge, the answer before was that | 
= | nobody told him how to work the compactor before, not that | 
ode nobody told him to work on the compactor before. | 
" | THE COURT: This is an objection as to form and | 
| 


Se 
em He 


22 
23 
2A 
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| 
| 


553a 
gw/lf Merced-Cross 509 


Me. SHANDELL: Thank you. 


Q Did anybody at Southbridge Towers tell you 
that you were going to be working In a compactor room with a 
compactor? 

N Nobody. 

Q When you first started to work on the compactor, 


sir, whether 1t was April or May or whenever it was, Mr. 
arcu, did somebody from the building tell you in what 
building you were to work in this compactor room? 
MR. ISAAC: I withdraw the question. 

Q Let me ask it this way. When you first started 
to work in the compactor room, sir, what building was it? 

A Building number seven. 

Q And who, if anybody, assigned you to building 
number seven: 


A Mr. Sulliverez. 


THE COURT: Did Sulliverez tell you to work each 


morning on the compacting machine? 


THE WITNESS: Yes, your lIionor. 


THE COURT: Would you suffer an interruption here 


for luncheon, Mr. Isaac? 
MR. ISAAC: Iwill suffer anything your nor 
wishes >) do at this point. 


{HE COURT: Do you have much more to go? 


to 
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TSAAC: Ido. It will ve very lengthy at the 


rate we are going now. 


THE 


COURT: We witll break for lunch, Miss Stone 


and ladies and gentlemen, at a quarter of one and we will 


resume sharply at two o'clock. 


(Jury leaves courtroom) 


THE 
have you got? 


MR. 


COURT: Mr. Shandell, how many more witnesses 


SHANDELL: None, your Honor. I may offer 


an exhibit again, but after that T shall rest. 


THE 


Mr. Isaac? 


are going here? 
THE 
forever. 


MR. 


C.JRT: How much longer are you going to be, 
YSAAC: That is a very tough question, Judge. 
COURT: I know. 


ISAAC: You mean on the basis of the way we 


T will be here all afternoon, sir. 


COURT: Please, you can't go on like this 


ISAAC: I think your Honor would agree that 


I am trying to expedite the matter and I am not purposely 


or intenttonally trying to prolong the situation, but I have 


to do what I think is right as a lawyer. Sometimes in this 


situation it takes a little longer. 


THE COURT: 


T don't want to start an argument. 
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2 MR. ISAAC: I understaiic that. 

3 THE COURT: You have been going over the same 

4 ground for a long time. See if you can't get it lined up 


5 a little better over lunch. 


| 


6 MR. ISAAC: All right. 


a (Luncheon Recess ) 


-—s 
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AFTERNOON SESS ION 
2:00 p.m. 
(Jury present) 
SG em MERCED, resumed. 
THE COURT: All right, Mr. Isaac. 
CROSS EXAMINATION CONTINUED 


Q 


‘Through Interpreter ) 
Mr. Merced, do you know Mr. Melendez? 
Yes. 


He was in court the other aay testifying, you were 


here, correct? 


A 


Q 


Yes. 


Mr. Melendez said that he never was instructed 


to put his hands in the machine, that's why the building 


gave him a stick, did you hear that? 


A 


is, explain 


A 


appropriate 


Q 


T don't know about It. 

Did anybody explain thet to you in Spanish, that 
his statement? 

No. 

Ts Mr. Melendez correct? 

MR. SHANDELL: Objection, your Honor. 

THE COURT: Yes. That I don't think is the 

form for what you are seeking. 


Would you agree, Mr. Merced, with what Mr. 


18 


19 
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| Melender said yesterday, specifically, that there were no 


| Instructions to put your hard tn a machine that was on? 


MR. SHANDELL: Objection. How would this witness 


know what Mr. Melendez! instr ictions were? 
THE COURT: Yes, f agree. 
Q Let me ask you this. Yesterday afternoon, sir, 
you testified that Mr. Sulliverez never instructed you to 


put your hand in a machine which was on, that's what you 


said yesterday, wasn't it, in answer to one of Mr. Ivone's 


questions? Yes or no. 


A Yes. | 
Q You also said yesterday afternoon that Mr. Nelson 
never told you to stick your hand irito a machine that was 
Operating, do you remember that? 


| 
A No, 82% | 
{ 


a 
Q You didn't say that yesterday afternoon? 
A No. | 
Q You also said yesterday afternoon that Mr. Herman 


| never told you to put your hand in a machine which was on 
and working, do you remember that? 
A No. 


| Q Mr. Merced, I want you to think a little bit 


about yesterday afternoon. 


Do you remember this gentleman -- I am talking 


| 
| 
| 
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2 ! about the lawyer, Mr. Ivone, now -- asking you on that very 

3 same witness stand, testifying that Mr. Sulliverez, Mr. 

4 | Nelson, Mr. Herman, none of them, ever told you or instructed 
5 | you to put your hand in the machine when that machine was 

6 | operating? 


‘ii MR. SHANDELL: Objection to the form of the 


8 question. 

° | | THE COURT: Read it back. 

10 (Question read) 

i | MR. ISAAC: I think that is a fair question, your 
12 Honor. 

13 | THE COURT: I think the point of it is, yes, 

4 | but while we have this interruption cald you make it simpler? 
15 It would be easier for everybody if you did. 

16 | MR. ISAAC: I am trying to-save time by lumping 
| three together instead of separately. 

18 | THE COURT: Dealing with the sinkenes we 

19 | are dealing with, I. don't think it 1s helpful. Go ahead. 

2 Q Mr. Merced, yesterday while you were sitting 

al in the very same chair, did you testify that Mr. Nelson 

a never instructed you to put your hand in a machine that was 
= | working? 

” | MR. IVONE: Y will object. 

= | MR. ISAAC: It calls for a yes or no answer, if 


ET EE | 
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your Honor please. 
A Yes. 
Q And did you also say yesterday while ‘you were 


sitting in the same chair that Mr. Herman never told you 
to put your hand in a machine that was working? Did you 
testify to that yesterday, yes or no” 

A Yes. 

Q And did you also testify under oath yesterday 
that Mr. Sulliverez never told you to put your hand in a 
machine, this compactor machine, that was working? 


MR. ISAAC: Can I have a yes or no answer, your 


Honor? 
A Yes. 
Q How tall are you, Mr. Merced? 
A Seventy inches. 
Q That would be five foot ten inches? 
A Fivye-ten. 
Q Would you please rise? 


MR. TSAAC: With the Court's permission, of 


Q Are you. six feet tall? Aren't you six feet tall, 


Five-ten inches. 


() How high wes the compactor off the floor? 
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2 | A Three to four foot high. ) 
3 | Q And with this hopper door open, where would the 
4 | door come up to your body? Could you show us? | 
5 | (Indicating) 
6 } MR. ISAAC: Indicat ‘ag the midriff, your Honor. | 
? | Q And your head was then above the opening of the 
8 door, correct? , 
° | | A ~=s« Yes. | 
10 Q When you said this accident happened on July 13, | 

\ | : 

| 1972, did you put your head in the hopper? | 
12 | A I don't put my hand inside. | 
8 Q Head or hand? | 
“ } A Hand. | 
1b Q Are you saying, sir, you didn't put your hand | 

I 
> into the hopper? | 
" | A No, I didn't put my hand inside the hopper. | 
8 | Q At the time of the accident inen you hurt yourself, 
19 Mr. Merced, did you have your hand in that opening? 
cil MR. SHANDELL: What opening, if your Honor Sal 
4 | THE COURT: Hold it. There is an objection. | 
a MR. ISAAC: I know, but it doesn't do much good, 
- | because whtle your Honor 1s talking -- 

. 7 | MR. SHANDELL: The man can't understand what I | 

| 

| 

| 


am saying or the significance of the procedures and I can't 


ss &@ 8 
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help that. TI have to wait until “he question is over to 
object. 

THE COURT: Let us not argue about tt. 

MR. TSAAC: Iwill withdraw the question, your 
Honor. Withdrawn. 

THE COURT: I wish you would, please. 

MR. ISAAC: It 1s obvious T am talking about 
the opening, the hopper. 

MR. SHANDELL: Use languare he understands. I 
don't know if he knows what a hopper is. 

THE COURT: It 1s difficult enough. Let's not 
wrangle about these things. I do think it fair you mz.e it 
clear you are referring to the hopper. 


MR. ISAAC: Absolutely. 


Q Mr. Merced, when I was esking you questions about 


the hopper and the opening, I am referring to the door on 


the compactor. Do you understand what I mean when I say 


"hopper"? 
A Okay. 
Q This ts the opening or door that I am talking 


about. Okay? 
At the time that you had the accident, was your 
hend inside there? 


A My hand was itnside of the machine. 


| 


* 


4 


ne 


a! 


to 


6 


“_ 


19 
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Q You told us that before, too, correct? 
i) Correct. 
( Was your head or part of your head in that opening; 


at the time the accident happened? Can you answer yes or no, 

| 
please? 
f Yes. | 


And in order to put your head in there you had 


ow 


al down a little, didn't you? 

A Y:s, IT have to decline myself. 

Q And was your head in the hopper, the opening, 
when you claim this bottle hit 1t? 

i} Yes. 

Q I take it, sr. Merced, that nobody at Southbridge 
Towers ever told you to put your head in that opening with the 
uveitis working, did they? Yes or no,. please. 


MR. ISAAC: Let me withdraw it. | 


( bid Mr. Nelson ever instruct you to put your 


head Jn the opening, of that machine with the machine working? 
Yes or no. | 
| 


No. 


> 


No. 


Q And Mr. Herman never told you, did he? 


> 


No. 


Q And Mr. Sulliverez never told you, did he? 
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And Mr. Diaz never told you, did he? 
No. 


And Mr. Rivera never told you, did he? 


No. 
And Mr. Melendez never told you, did he? 


(In English) Mr. Melendez is not the foreman, 


he is not my bss. 
MR. ISAAC: Let the record indicate that answer 
was given in English, your lionor. 


THE COURT: The record will indicate whatever 


{t indicates. We all heard what we heard. Let's move along. 


Q Can you tell the members of the jury the approxi- | 


mate sive of the door? Approximately. 
He don't know exactly the width and ti.« inches 


of the machine, of: the door of the machine. 


On July 13, 1972, you started work at eight 


o'clock that morning? 
A Yes. 
Q And that's what you had been doing for severi#| 
months before that, is that right? 
Yes. 
Q Ar he first thing you did about eight o'clock 


in the morning tnat day was turn on the compactor, correct? 


i) 


uw 
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And you knew how to do that, didn't you, Mr. 


\ Vv 
\ Ves 
n YES, 


O You had been doling, that every day that you worked 


at least since April or May, 1972, ripht? 

A No. : 

) Did you use th. compactor or turn it on every 
day since May of 1972? 

A From April to July of 197e 

¢ From April to July,1972, every day that you 
worked, you came in in the morning and you turned on the 
compactor, right? 

A I came to the machine room and started the machine 

C And you started the machine in the morning by 


Sit. 


pullins, the switch’on the wall? 


A Yes. 

Q , And 
machine, right? 
A No. 
Q You 
the wa 


switch on 


A He 


Q Could you help us out, 


started the 


says 


machine -- 


the "on" button which 


started the machine 


iL;. 18) thas. 267 


Mr. 


withdrawn. 


15 attached to the 


then by pulling the 


that he would like to explain. 


Merced? When you 


| 
| 
| 
| 
| 
| 
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When you started work in the morning, you had 

to put the machine on, didn't you, sir 

A Yes, sir, 1 put the mochine to work. 

Q And in order to put the machine on you pulled 
a switch which was on the wall, right? 

A Yes, 813% 

Q And then the machine you say would vsegin to 


operate, is that correct? 


A Yes, sir, it would start working. 
Q And the garbage would then hegin to compact -- 
witadrawn. Let me change that word. 


The garbage would then begin to be pushed from 
the machine tnto the bags, is that right? 
A I have to use the stick to bring it down the 
garbage so it could be taken to be packed up into the bags. 
(@) Mr. Merced, wouldn't you use the stick only 
if you had a hlockage? 
A T used .the stick e.\ery time that the machine 


have a lot of garbage. 


Q If the garbage were coming, down with no blockage, 


you wouldn't have to use the stick, would you? 
A He keeps doing his work by using the procedure 
of. the stick to push down the garbage through the compactor 


or the cylinder. He sees the garbare filling the bags and 


! 


to 


8 


8 


hopper 


rarbage 
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Ww 
nN 
~ 


the bar and that is nis work. 


Pefore you got to tyin the bags, Mr. Mereesd, 


rerbase was coming free dow: the chute into the 


ind the machine was workin’ where it was pushing the 


out, you wouldn't have to use the stick, would you, 


Mr. Merced? 


MR. SHANDMLL: Objection. 
THE COURT: Overruled. 


MR. SHANDELL: He 18 asking, a hypothetical 


guestion, Judge. It 1s not based on any facts in evidence. 


A 

4\ 
workings. 
Q 


nothing 


THE COURT: I am sorry. Whatever, I will allow 


He always stay with the stick trying to keep 
with the garbage that stay around. 
And you kept using the stick even when there was 


blockines the garbage? 


MR. SHANDELL: Objection. There 1s no testimony 


there wa. a time nothing blocking the parbagre. 


you are 


THE COURT: Mr. Shandell, J don't think PNR | 


incorrect hut the question seems to be inappropriate 


in any event eiven his recent answer. 
¥ ; 


Let's fo back. 
MR. TSAAC: Read the question back. 


(Question read) 


' 


S BR 


g 
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A _ He says he ke€p using the stick. 

( Was 1t your job to remove the szarbage bag, from 


the chute’ T will point it out tn tne photograph. 
MR. ISAAC: With the Court's permission, may I 
stand here for a moment ? 
THE COURT: Yes. 
Q Was 1t your job to remove the marbazge baz which 
mr attached to the snout I am poltnting, to tn Exhibit 7? 
A Mr. Merced's work was to take out the garbage 


that was Inside the bag when the bag was full. 


C Did you take out any bags of garbage on July 13, 


1972, before you had the accident? 


A Yes, sir. I took out five bags. 
Q And you did that as part of your regular job 


five days a week, is that right, sir? 
A Yes, sir. 


Q And working this compactor April, May, June, 


July, 1972, you knew how that machine operated and functtoned,| 


didn't you? 


MR. IVONE: Objection, your Honor. It is either 


yes or no. 


A No. 
Q Before you started work tng for Southbridge Towers, 


you worked for a company called G « B, did you not? 


| 
t 


6 


~] 


© 


2A 


pants 


and 


Yes. 


Did 


a machine? 


in the cuff 
Q Did 
shed Leo 
A No, 
Q 
you not, 
A Yes, 
You 
A No, 
C Did 
site? 
fh No, 
Q You 
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In this place where he worked, G & B, was 


trousers, something like that. 


you work as a machine operator, working on 


sir. I was doing the type of work taking 


on the pants. 


you ever stick your hand in that machine 


was operating? 


Sir. 


And before that you worked in construction, did 


for some time? 


worked with cementIng machines, didn't you? 
sir. 


you ever work with machines on a construction 


sir. He says he was a helper. 


actually watched this compactor for at least 


three months before you started working, on it, is that 


right? 


Q 


Yes, 


Did 
No, 


Let 


sir. 
you ever have classes -- 
sir. 


me finish my question, please. 


20 


21 
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Did you ever have classes or lessons where on 
the time machine where you signed tn you were given instruc- 


tions to appear at some time during the day for lessons or 


classes? 
A No. 
Q Did you ever attend a class on safety with Mr. 


Diaz or Mr. Rivera? 

A T don't receive any class. 

Q Did you ever receive any notice, eS ogre Fe 
Spanish to appear for a meeting of all porters and handymen 
once a week or once every two weeks? To discuss, amongst 
a lot of things, the compactor? 

A No. 

Q Did you ever see anybody from Southbridge, in- 
cluding yourself, go up to the first or second floor because 
there was a blockape In the machine and put weights down to 
clear the blockage? Did you ever see that? Yes or no. 

A No. 

0 Did you ever fo up to the first or second floor 
to try to remove, with a co-employee, a blockage in the 
machine? Yes or no, please. 

A No. 

Q Did you ever fo up to the first or second floor 


to push or try to push earbape down through the chute? Yes 


~ 
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Or no, please. 

Yes, I went to the second floor. 

When you went to the second floor, what did you 
use, sir, to try to clear the blockage? 

MR. IVONE: Objgect*on, your Honor. He has not 
Said !t was a blockage that he went to the second floor for. 
THE COURT: Go ahead. 
No. 

‘a What did you use when you went up to the first 
Or second floor? 

A He locked the way the block was in the chute 
there and came back down to the machine. He came down back 
to the machine. 

Q Besides looking to see what was blocked, did you 
or anybody else with you do anything to clear that block? 

A Take the stick,and Start pushing up to break out 
that blockage. 

¢ From the first or second floor? 

A No. 

() T am talking about when you went up to the first 
or second floor and .you told us you looked down to see the 
blockage. What, if anything, did you do as part of your 
practice to clear that blockage? 


A He says notliing. 


19 
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Q You just left the blockage like that? 
A My work have to be to break from the inside up 


and break the blockage. 


Q Cid you ever find yourself !n a s!tuation, Mr. 


Merced, where you took the stick and you couldn't unblock it? | 


A Yes, sir. 
Q And when that happened, sir, what did you do? 
A He explained this way, Mr. Merced. He used a 


bigger stick, a larger stick, because this 1s not the same 
stick, this fs a little Shorter, and he doing it a way I 
have show you before, up, you know, to break the blockage. 

Q Are you now telling us, Mr. Merced, that there 
were Other sticks available besides a stick similar to this, 
Exhibit 3? Are you saying there were other sticks, bigger 
sticks? 

He said that he searched around to try to find a 
larger stick because this is a small stick ion he have to 
put all his body into the machine so he have to break the 
blockage. The stick is so small that he have to take that 
risk to put his body inside the machine. 

Q weren't you instructed, Mr. Merced, to call, to 
notify your boss or the assistant superintendent when you 
had a blockage that couldn't be moved with the stick? 


A No. 


2 
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Q Were you aware, Mr. Merced, that Southbridge 
Towers, your employer, had a service agreement or service 
contract with somebody who was on ca)l to take care of these 
things? bo you know that? 
MRK. SHANDELL: Objection, your Honor. 
Q If you know. 
THE COURT: I will sustain the objection to this 


extent. I think you had better start over. How anybody ot 


the question: with botn talking at once, I don't know. I do 


think you are entitled to know whether he received any instruc|- 


tion or !nformation to that effect. 


Q Sir, weren't you informed before July of 1972 
that the Southbridge Towers had people under an agreement 


to be called in case of an emergency? Were you given that 


information? Yes or no. 
f No. 
Q Did anybody inform you that there was somebody 


on call 24 hours In case there was any need to clear a block- 
age? Did anyone give you that information? 

A lic says he don't receive no type of help of this 
kind. 


Q Nobody at Southbridge Towers ever told you about 


outside 


to turn 


help, 


the 


nooody at Southbriage Towers ever told you how 


machine on - 
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MR. SHANDELL: Wait. a minute. 
MR. ISAAC: T am doing 1t In series. 
-- nobody at Southbridge Towers ever -- 
MR. SHANDELL: Did we get an answer to the last 
question? 


MR. ISAAC: I am asking an omnibus question and 


trying to break it down, Mr. Shandell. 


MR. SHANDELL: Objection to that question. 
THE COURT: I believe we have already received 
answers to the last one about switch and I see no point 
in covering it again. 
MR. ISAAC: T withdraw the question. 
Q Nobody at Southbridge Towers, Mr. Merced, ever 


told you or gave you instructions about this compactor at 


all, they just told you to go and start working it, 1s that 
it? 

No, sir. 

Ts that, true or not? 


MR. KOHLER: May we have the answer that the 


witness gave, your Honor? 
THE COURT: Yes. 
No. 


THE COURT: Anything else? 


MR. TSAAC: Unfortunately I do, your Honor. will | 


to 


on 


25 
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you bear with me a little longer? 


an ena. 


assure 


Nelsor 


the 


THE COURT: J wish you would try to bring it to 


MR. ISAAC: T am doing the very best I can, I 


Court. 


Did you ever have a direct conversation with Mr. 


ibout anything, yes or no” 


Never. 


Did you ever have a direct conversation with 


Mr. Herman about anything, yes or no? 


No. 


Did you ever have a direct conversation with 


Mr. Diav about anything, yes or no? 


Rivera, 


"eS 


No. 

Did you ever have a direct. conversation wifn Mr. 
or no? 

No. 

How about Mr. Sulliverey? 

No. 

would you put the photograph down, sir? 

THE INTERPRETER: Should 1 put it over there? 


MR. TSAAC: I am asking, the witness to put the 


| 
rhotosyraph down. I will ask one or two more questions and I 
| 
| think T will be finished. 


21 


8 
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Q) When you starteu to work 1m the morning, Mr. 


Merced, you were required to stay In that compactor room 


until all of the garbage was pushed out and into bags, right? 


A Exactly. 
4) No matter how long tt took, is that right? 
A Two hours the time he has. 


q bo you mean that if two hours passed and there 
usin st1!ll parbazge working, you would shut off the machine? 

A We have to stay there cont,!nuously until the 
work is done. 

Q No matter how long it took, whether it took 


two hours or two and a half hours or four hours, right? 


Q And you weren't supposed to ever leave the 
compactor room with the machine go!ng,-is that right? 
Yes or no. 

A He says during the time he bis li work to be 
workin: that machine, the machine had to be on. 

Q And you had to stay with the machir. shile it 


was on, correct? 


A Yes, he have to stay there taking out the garbage. 


4) Did anybody tell you or Instruct you that you are 


to stay with t: machine unt! al] the garbage has been 
# 


completed? 


to 


vu 


6 
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this point 


afield at 


follows: 


talked to 


were Lhere 
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Yes, sir. 

Who wave you that tnformation or instruction? 
This information was #tiven to me by the co.npany. 
What company -- Southrhridge Towers? 

Southbridge Towers. 


Tell the folks here what the name of the man 


rave you that instruction or !nformation. 


Mr. Harry Nelson gave instructions to everyone -- 
MR.ISAAC: Your Honor, may I stop the answer at 
hecause we are going far afrlelc. 


MK. SHANDELL: I don't think we are going far 


THR COURT: The question, Mr. Interpreter, 1S as 
who coc’ behalf of the company told you that? 

THE WITNESS: Harry Nelson. 

bid Harry Nelson talk to you directly? 

No. ) 

What is, the name of the individual that actually 
you? 

MR. SHANDELL: Judge, I object to the question. 

THE COURT: Overruled. 

Who told you this or who was present when you 

with Nelson? 


THE WEENIE. ¢ Mr. Sullivere?. 
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THE COURT: Are you trying to tell us that Nelson a 


poke and Sulliverez acted as interpreter for Mr. Neisor 


and for you? 


THE WITNESS: Yes, your Honor. 
TH COURT: aything else? . 
\ Just tell us the time, the approximate time, if 


you can, the approximate date when that conversation took 


place. 
A No, 31r. 4 
q@ Wiil you tellus when Mr. Nelson, through Mr. 


Sulliverez, gave you that tnformattion or iInstruccivs 


A Couldn't remember. 

Q Was it after you came »ack «rom Puerto Rico or 
before? 

h When he came from Puerto Rico. 

Q And was it about the same time you were starting 


your work on the compactor? 


A Two days before. 
Q You remember that, two days hefore? 
A Yes. 


MR. ISAAC: That 1s all. 
MR. REGAN: I have no questions. 


THR COURT; <Any redIrect, Mr. ‘shandell? 


MR. SHANDEIL: Yes, If rour Uunor please. 
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2 REDIRECT EXAMINATION ' 
3 || BY MR. SHANDELL: | 
| 

: ; P 

4 Mr. Merced, Mr. Tvone read to you the followinr | 
P : 

9 question from your examination before trial, pare 56, 

6 | dine 2 | 

, | 

. "Q And was the hopper bin of the compactor 
| 
6 full of varhare? 
9 " '" 
f Yes, it was full] of garbage. 

10 Did you also say thls at your examination before 

11 trial, the very next question and answer, page 57, line 2. 

12 | MR. TVONE: Your Honor, before he reads the ques- | 

13 tion and the answer, will the Court look !t over? There is 
| | 

| @ nonresponsive answer to a portion of it. That portion | 
| 
| ' 

6 } Should to stricken. 

eT THE COURT; [T don't seein to have a copy of this. 

17 || ; : | 

MR. IVONE: Page 57. J have a copy here, your 
" Honor. It 15 the first question on top and the first 
| 

19 answer. Two pararmraphs long is the answer. 

} | 
"| THE COURT: Well, JT assume your objection 1s to | 
i f @ portion, which 13 the last paragraph, lines 9 to 12. 

2 | ; | 
| MR. IVONE: Yes. 
| 

23 | : 

THRE COURT: TI agree. That 1s totally nonrespon- 

I sive and will not. be permitted in evidence. 

25 

You see, Mr. Shandell? 

| 4 

| 
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MR. SHANDELL: T see what your Honor's ruling is. 


THE TNTERPRETRR: Are yon reading, those or.du you | 


want me to keep translating to him a; Interpreter? 

MR. SHANDELL: Flease. 

Q "And when you were hit on the head 

with the bottle, was the hopper bin and the chute full of 
garbage? 

"A Yes, the chute was full of garbage, but 
I already emptied out the front part where the machine was. 
Out of there came the five bags of parbare that T put on 
the dolly." 

Ts that what you said? 

A Yes. 

MR. SHANDELL: T have no further qu stions. 

THE COURT: Thank you, Mr. Merced. You may step 
down. 

(Witness Excused) 

MR. SHANDELL: Your Honor, at this time I would 
renew my offer of Plaintiff's Exhibit 6 for itdentificat‘on. 

THRE COURT: Refresh me. 

MR. SHANDELL: It is the brochure, if your Honor 
Please, which was distributed by Gulf and Western, and the 


basis of my renewal 1s there has now heen testimony by Mr. 
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2 Danriger that within a year following the takeover by 
} | 
3 Gulf and western this brochure was distributed, and we know 
4 now that the takeover was July, '71, so this brochure 
9 | was distributed before the date ot the accident. 
i 
| | 
6 | THE COURT: I don't have any such recollection, 
H | 
7 | but there are other problems, as I recall this document. 
8 To berin with, your client never would have received this 
9 | in the normal course and no one, least of all him, says that 
10 | he did. 
i ; 
ll | Second of all, it was apparently disseminated 
i] 
2 || to whoever it was disseminated and I would think it would be 
it 
| 
13 | dealers such as the one listed on here, an outfit called 
M4 | Rodan or Bodan Industries on West ‘i2nd Street here in 
| 
15 || Manhattan. 
16 | Third,:there is no showing. it has any relation- 
1 | ship to our case in that there 1s no showing anybody either | 
| 
18 | considered it or had reason to consider it at the time of 
19 || installation. 
| ! 
20 || 
Fourth of all, there ‘s no showing it was even 
21 in print at the time of installation tn bullding number seven '! 
22 || ; | 
1 in Southbridge Tower. T could go on but I believe that 15s 
93 || | 
} sufficient to indicate why I am totally purzled at the 
4 || 
| relevance of this document. 
95 II | 
| Even if you are correct that it came out some 
| 
| | 
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months preceding, July of '72, there 1s no showing it had 
anythins to do with the installation of this particular 
compactor at bujlding number seven, Southbridge Towers, 
Manhattan. 


MR. SHANDELL: If your Honor please, my connection 


is that the defendants here had a continuing duty to warn 
and inform customers of their product, of dangers that might. 

cp eietiantieed in the use of their product, even after the | 
sale. | 

THE COURT: Perhaps that is one of your connections, 
but there has been no proof that anybody at Southbridge Towers| 
received it. Stamped on the back is the address of the firm | 
who received this, and there is absolutely not one shred of 
evidence that that concern on West 42nd Street had anything 
to do with the facts 1n our case. 

Tt may well be that you could prove, and that's 
what I meant at the time when I sustained “—_ Objection to 
this, that somebody, received this or that he should have 
received it and looked at it, but we have no such evidence 
at all. 

MR. SHANDELL: The installer says he received it. 

THE COURT: The installer says he received it, 
but Mr. bLanviger isn't Southbridge Towers and Danziger 


isn't Auto Pak. So I don't know what you are talking about. 


to 
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MR. SHANDELL: That my opinion -- 
THE COURT: I know your opinion. 


MR. SHANDELL: T urge upon the Court that this 


is evidence of the dereliction of the duty just alluded to. 


MR. KOHLER: TI object to counsel making these 
speeches, your Honor. 


THE COURT: TI have ruled on it, Mr. Shandell. 


I have tried to give you several different clues as to what 


might be necessary to establish something to support your 
argument, but I have to say again that there is no such 
evidence that I know of in the record. 

Now, what else? 

MR. SHANDELL: At this time,your Honor, the 
plaintiff rests. 
| THE COURT: All right. Tnis, then, would be a 
good t'me, ladies and gentlemen, to take a recess. This 
will probably take about fifteen minutes. 

Counsel please remain. 

(Jury leaves courtroom) 

MR. SHANDELL: Your Honor, might we have one 


minute benefit of the recess before we commence our work? 


THE COURT: No, there is no time like the present. 


MR. SHANDELL: Might 1 prevall upon your Honor 


to yield to a call of nature? 


25 
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THE COURT: Oh, 1f that is the problem, go ahead. 

In the meantime, let me see Plaintiff's Exhibit 
6 for another reason, would you, Mr. :shandell? 

MR. IVONE: With respect to that item that has 
just been shown to tne Court, on the back side in the lower 
left-hand corner you «{1l see {t shows 10-72. That is an 
October, 1972, issue. 

| THE COURT: That could be. T am not sure of that. 

MR. TVONE: that 1s my general understanding of 
how printers Operate. 

THE COURT: I eccept that possibility. Let me 
put it this way. There is no clear evidence that it came 
out before this accident. That TI agree with you. 

( Pause ) 

THE COURT: In your absence, it was pointed out 
that on Plaintiff's Exhibit 6 there is an indication, 
although there is no real assurance to this Court, since we 
haven't had any testimony to this effect, that this brochure 
may well have come out in October, 1972. I had overlooked 
that this time and I think it 1s a point well worth making. 
That is an additional reason. 

I might also add that I don't see that this docu- 
ment has any probative value in the context of this case, 


but T wouldn't really want to be understood as ruling on that 


tbo 


ou 


~ 


18 


19 
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basis. If it weren't for these other problems I think 

T would let you put it in even though I don't think it 
proves much. 

I take it that counsel for Auto Pak moves to 
dismiss both the claim of breach of warranty, breach of 
implied warranty and negligent manufacture, right? 

MR. IVONE: Yes, your Honor, and strict liability 
in tort. That is a separate caution. 

THE COURT: I don't know what that means. As 
I see it, there are only two viable biaceiiein here. One is 
negligent manufacture or design and the other is the 
New York doctrine which is a form of strict liability, I 
believe, of breach of implied warranty and fitness for 
intended use. 

So what you are talking about, if you are talking 
about anything besides those two, I don't understand you. 

MR. IVONE: The complaint purports to set forth 
a separate caution in strict tort -- 

THE COURT: The complaint sets forth all kinds 
of things, but basically what we are talking about here, 

I believe, two theories, and if Mr. Shandell says otherwise 


I am going to disagree with him. I don't care what the com- 


Pplaint says. I have read that, too. {t is a lot of repetitive 


now you see it now yadon't hugger-mugger. That's nothing. 


| 
| 
' 
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Wouldn't y agree, Mr. Shandell, you have two 
* ! 


theorics of recovery, neglimence and breach of implied 


warranty ot fitness for use? 


MR. SHANDELL: Your Honor, I am not at all sure. 
As a matter of fact, I think otherwise. I think I have three.| 

THE COURT: What 1s the third? | 

MR. SHANDELL: Strict liahility under the New York| 
perenne of strict liability which 1 think is probably -- : 

THE COURT: What is the New York doctrine of 
strict liability? 

MR. SHANDELL: That is why I disagree I am limited 
to the doctrine of implied liability because I don't under- 
Stand what the difference is. There may be differences as 
follows -- 

THE COURT: Let me put !t to you this way, to 
the extent you are claiming anything other than negligent 


manufacture or a breach of an implied warranty of fitness for 


use of an object which a consumer or a remote consumer can 


rely on and which is a form of strict liability up to a point 
at least, those arethe only two theories that I will 
seriously consider in this case. 


MR. SHANDELL: In the nezgliizence -- 


THE COURT: Exception to you if you think there 


{s anything else. 


to 
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~ 
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MK. SHANDELL: In the negligence cause certainly 


there tncludes not Only negligent design and manufacture 


ut nerligent fallure to warn and «!ve instructions as to use. 


THE QURT: Fine, but 1 am not going into all 
that. I am simply saying negligence, simplistically, breach | 
of implied warranty of fitness for use which a remote con- | 
sumer understands certain circumstances may prevail upon. JI 
sé he tous that 1s a form of strict liability as the New York 


courts view it but basically those are the two theories T | 


will support you on at all. Everything else is just smecneak 
in the complaint, in my opinion. 

Now, what's the motion, Mr. Ivone? 

Mk. TVONE: I was trying to get rid of these 
subsidlary items. I wanted to make it clear that there is | 
a a claim of breach of an express warranty which TI do not 
believe was proven here. 

THE COURT: Absolutely not. c+ panes even 
attempted. 

MR. IVONE: With respect to the claim of negligent 


design, your Honor, I think the leadinz case in New York on 


that would be Camo against Schofield, 301 New York -- 


THE COURT: Forget the case. I have them all in 
front of me... What is your mot!on? 


! 
MR. TVONE: The motion 1: to dismiss the pee 
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on the ;rround of failure to prove. 

THE COURT: Iam going, to reserve decision on 
that motion addressed to the negl' cence theoretically and 
put you to your proof {f you care to put anything in. The 
federal rules as I told you several times off the record 
permit tht deposition. That is the deposition on this 
branch of the case. What Is neslivence? 

MR. ITVONE: As to breach of tinplied warranty, 
I move further to dismiss the complaint on the ground that a 
defect has not been proven, a defect existing at the time 
of the delivery tin 1970. 


THE COURT: I understand you on that. I am not 


terribly sure there has been either, but I am going to reserve 


decisjJon on that and sii the issue to the jury after you have 
a chance to put in-some proof. 

Do you want to make. a motion, Mr. Kohler? 

MR. KOHLER: Yes, your Honor. I move to dismiss 


the complaint as to Auto Pak Division of Gulf and Western 


' 
| 


on the -pround that Auto Pak was not the seller of the machine. 


The machine was sold in 1970 and UGulf and Western did not 
take titte to Auto Pak until 1971. ‘there has been no proof 
that Gulf and Western was in any way linked to the sale of 
this machine or to any of the maIntenance of the machine. I] 


see no reason why I amin the case. 


V/ 
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THR COURT: I haven't understood what you are 
doing 'n this vase anyhow. T don't wet your theory here at 


all, Mr. ‘handell, except to create mischief. How come you 
are sutne Gulf and Western? 

MR. SHANDELL: Gulf and western is liable for 
the sutts of Auto Pak. 

THE COURT: Why? 

Kk. SHANDELL: Your Honor didn't let me put in 
the amreenent that established that. I can prove corporate 
relationship. The answer is very eisai, your Honor 
please. Your Honor wouldn't let me put in the proof, but 
they boucht Auto Pak lock, stock and barrel. 

THE COURT: Right. 


> 


MR. SHANDELL: Tt was a bulk sale. Under the 


Bulk Sales Act, unless they perform certain legal requirements 
under the laws of the State of New York and they agreed this 


would be binding under the laws of the State of New York, it 


is in the contract, they remain liable for anybody who 
sues them thereafter. 

THE COUKT: Who remains Jtlable? 

MK. SHANDELL: The person who heught all the 
assets of 9. corporation going out of husiness. 


THE COURT: Show m: the contract and I may 


amree with you. 


' 
| 
| 
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(Mr. Shandell hands up document to Court ) 

THE COURT: Are you potnting, to the provision? 

MR. SHANDFLL: Yes, sir. 

TH! COURT: Jt strikes me that it is quite the 
reverse of what you say. ‘The seller anreces to pay and dis- 
charge !n due course and will indemnify and save harmless 
Systems Company from and against all claims made by 
éreditors of seller. 

MR. SHANDELL: That may be but it is as between 
the two companics. As far as a creditor who has never been 
provided with the remedies provided under the Bulk Sales 
Act, I hive my remedy against both of these contract.tng 
parties. 

THM COURT: T must agree that 1t is really 
nantes hut a lemalism we are concerned with. It is 211 the 
same thin, really. I don't want to eet the jury reading all 
these contracts. My heavens. T will deem this contract In 
evidence for purposes of this point, but I am just going 
to tell the jury it 1s one and the same thine. 

MR. KOHLER: Your Honor, Y¥ would be willing to, 
but since T have a eross complaint against Auto Pak Company, 
Inc., I would he happy 1f your Honor would make a decision 


On my cross complaint against Auto Pak rather than leave that 


to the jury. 


to 
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THE COURT: Fine. JT don't understand why tn 

the world you are making such a monumental to-do about 

all this. There must be some contractual] provisions. 


Mi. KOHLER: Clause G of that same contract, 


THE COURT: Yes, the responsibility of the 


MR. KOHLER: Yes. So on the basis of the con- 


tract JT would ask -- 


THE COURT: TI see what you mean now. Basically 


what's tnvolved here looking at this contract is if there is 


a judement arainst Auto Pak !t Is Auto Pak's responsibility. 

Mi. SHANDELL: Primarily, your Honor, I agree, 
but if Suto Pak can't meet its responsibilities then Gulf 
and Western remains liable. 

THE COURT:: All right, T'll keep them both in 
the case for purposes of effectuating any recovery here, 
but that's all. 

MR. SHANDELL: That's all TIT care about, your 
Honor. 

TH!: COURT: Why you wantei to try this out to 
the jury, 1 will never know. 


MR. SHANDELL: I didn't. Put J have to prove 


Gulf and Western's liarility on the record. 


XXX 
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THE COURT: Do you want to mark this contract 
a plaintiff's exhibit? Tt is an exhibit for the Court, not 
for the jury. All right? What do you went to mark it? 
MP. SHANDELL: Plaintiff's exhibit whatever we 
awe up to is fine with me, your Honor. 


(Mlatntiff's Exhibit 8 recetved tn 


evidence. ) 


THE COURT: Mr. Tvone, we know about your expert, 
of course, but fortunately there 1s not much left in the day 
and I think you said last evening you had several others. 


MR. TVONE: Yes. 


TH COURT: How many have you got? 
MR. TVONE: I have definitely 
two, your Honor. 


One and possibly 


THE COURT: Why don't we take a few minutes and 
then we'll resume. - 

MR. KOHLER: Your Honor, there was that item 
I mentioned to you after lunch. 

THE COURT: Yes. Mr. Kohler wants to place some- 
thing on the record here for our consideration. What is 
that? 

MR. KOHLER: When I was taking the elevator down 
at the luncheon recess, the interpreter, Mr. Alvarez -- he 
seems to be gone now -- got onto the elevator with juror 
number four, T believe, Mr. Cass, and when the elevator 


| 592a | 
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2 || stopped at the tenth floor, they had been speaking as they | 
ot Tr.to-t elevator, when the elevator stopped at the | 

A tent! or, Mr. Alvarer started to show him what inter- | 


were on the elevator. 


on 
a 


6 | Mr. Alvarer Is probably 1 very gregarious ind{- 


a4 vidual and l!kes to communicate with people. Yesterday when | 


8 T wos leaving he also had the forelady, Miss Stone, got 
9 on the elevator and Mr. Alvarer at that time was with the 
oF platntiff and his wife and began to speak to the forelady 
1 | about one of his children's musical accomplishments. How 
12 he learned that Miss Stone had something to do with 
Ht H 
13 | musftc I don't know, since he wasn't here during the selection | 
14 | Of the jury. But this interpreter, we don't know who he is 
15 } or what hts relationship to anyone 1s, but he certainly is 
16 Sie vale himself into this case. 
Mu THR COURT: TI will instruct that no counsel, no | 
18 | agent of any party and no party will talk with any of our 
19 | Jurors during this trial. That 1tncludes the interpreter, | 
20 | of course, Mr. Alvarez, except to say politely good morning | 
21 | or good evening, period. | 
i 
ie Wiil that solve the problem as best we can at the | 
3 | moment, Mr. Kohler? | 
a | MR. KOHLER: Your Hcenor, T think whatever damage | 
* has been done 1s done. Mr. Alvarez will no longer be needed 
| 
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during the course of this trial. 

THE COURT: J have learned that you never can be 
sure of anything in this business and having, seen all of 
you, I am fortified that this 1s a case not to be sure of 
anything at all. But, in any event, you brought it to my 
attention. JT have said wht I said and YI will tell the 
jury, of course, againon several occasions not to decide 
the case on anything but what they heard 1n this courtroom 
and 7 would think that would take care of the problem. I 
am sure that there was nothing intentional about it, it was 
all friendly conversation. 

Very good. 

Take a few minutes and we will resume. 

Gentlemen, Mr. Wilensky, like several others in 
this case, now informs me that he is seriously isl and would 
like to be excused. JT would rather doubt that there will 
be any proof offered for the balance of tye ay that affects 
or pertains to his client. Isn't that a fr .sSsumption, 
Mr. Ivone? 

MR. IVONE: Yes, your Honor, as far as I know 
there should be :wthing against his client. As a matter of 
fact, if Mr. Shandell ite prepared to represent now that 
there !s nothing wrong with respect to the repair and maintena 


of the machine itn question, and that ts the only reason Mr. 


r 


| 


t 
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Wilensky fs here with his client, because they had the con- 

tract of repair -- | 

MK. WILENSKY: Tt was ona call] basis. | 


THE COURT: That 1s a detail. Let's not worry | 
about that. | 
MR. IVONE: Jt is an agreement. 


THE COURT: Go ahead. What were you about to 


MR. IVONE: I was about to say, since his client 
is the company that had the agreement with Southbridge to be 
on cali for repairs and maintenance and, in fact, there was 
apparently some repair and maintenance about a month before 


this accident, if Mr. Shandell represents there is goiig to 


be no claim whatsoever that there is anything wrong with 
the repair and maintenance of the machine, I will be prepared 
to withdraw the impleader of Charter Contracting. 


THE COURT: Nobody said a word about anything 


that they did, let alone say there was anything wrong with 
it. I don't know why they are in the case. 
MR. SHANDELL: Neither do I. 


MR. IVONE: They are in the case because the 


complaint was of a failure to maintain and repair. We found 


out who were the people that repaired and maintained. 


THE COURT: There has been no proof of any failure 


gw/1f 
to repair and maintain, not at all. 
MR. TVONE: I don't either. If Mr. Sheandell 
will state he is not going, to make any further claim here -- 
THE COURT: [ don't see how he can. We heard 
his case. Wouldn't you agree, Mr. Shandell, there is no 


claim that Charter or there was any fallure of maintenance 


or repalr at the time? 


MR. SHANDELL: As far as I am concerned, your 
Honor, this machine on the day of the accident wasn't any 
particularly different from the day It was built. 

THE COURT: That's right. You had better s 
that because of the law of New York. Otherwise, you 
real bad trouble against the manufacturer. 

MR. SHANDELL: Exactly. 

THE COURT: I don't see why, then, we can't all 
agree that Charter ought to be released. 

MR. TVONE: I am agreeable. 

Mk. WILENSKY: There are cross complaints on 
a third party action amongst the third party defendants. 

THE COURT: Yes, there are bushels. This is 
like a case of eels. 

MR. WILENSKY: May T ask the defendants 1f they 
are willing to stipulate to a discontinuance against Charter? 


THE COURT: Such as who? 


“_ 
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MR. WILENSKY: Southbridge, I believe, and 


Universa! have cross claims on the third party action. 

THE COURT: JY am sure they probably have. 
Mhere 1s a bushel of them here. What do you say, gentlemen? 

MR. REGAN: I will agree. 

THE COURT: Your client is, for the record =- 

MR. REGAN: Universal. 

THE COURT: You have no claim against them, so 
you withdraw? 

MR. REGAN: Yes. 

THR COURT: What about Southbridge? 

MR. TSAAC: I ama 11:tle slow in my thinking 
processes. This 1s what 4s crossing my mind. I ask you 
to bear with me a few moments. I will ask you whether it 
makes sense to you-as the judge in the. case- 

THE COURT: I am not arguing with you, Mr. 
Tsaac. All I want to know is an answer to what Mr. Wilensky 
just asked. If your answer is you wil] not withdraw your 
eross claim, so be it. He is entitled to know. 

MR. ISAAC: Maybe I can do it a different way. 
Tam tryin to expedite this if I can. 

THR COURT: It sounds to me like your intentions 
are ~ood but your follow-through is poor. You do not wish 


to withdraw Southbridge's cross claim against Charter, is 


co 
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that correct? 

MRK. ISAAC: TI will under a certain condition. 
The cond!tion Is there be a st!pulation, the jury can hear 
it, at the appropriate time by any lawyer that there was 
a company that was on call in case there was any work 
necessary to be done on that machine. That may be somewhat 
relevant to my case. 

THE COURT: All you have to do 1s put one of 
your people on to say that. 

MR. ISAAC: I don't know !f I am going to put 
anybody on the stand at this moment. ‘That is why 
I don't want to prejudice my case. 

THE COURT: JI don't want to get into any wran i 
If you don't want to drop your cross claim, fine, don't 
Porte it. 

MR. ISAAC: TI am sure Mr. wilensky has no idea, 
but at this moment -- 

MR. WILENSKY: May I also indicate there is a 
statement that was marked as an exhibit, Mike Herman's state- 
ment. There was no objection to 1t. Jt contains the 
elements of what Mr. Isaac 1s discussing at the present time 
with reference to the operability of the machine and the 
fact the machine had been working. 


THE COURT: That may well he. May I suggest that 
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. at least, Mr. Wilensky, you know enou;th now so I don't | 
3 think your client's interests wJll be related to or referred 
4 to this; afternoon and {f you feel that you can leave, that | 
5 ! our business | 
6 er aes 
; MR. WILENSKY: Do I take it, your Honor, that 
; the third party action -- | 
8 ™ 
MR. IVONE: Don't take anything any more. Mr. 
9 
Isaac having refused to discontinue, your Honor, 1{t would 
10 " 
be tnappropriate for me to disconttnue now. I wtll simply 
a have to hold him until Mr. Isaac says discontinue. 
12 
! THE COURT: Let's take a few minutes. 
13 || 
MR. WILENSKY: With your Honor's permission, T 
14 | 
| will leave for the afternoon. 
| 
15 || - 
THE COURT: It 1isrot my permission. It is up 
\| 
16 | 
| to you. It doesn't seem to me your client's interests will 
7 | 
be prejudiced. 
18 || 
| MR. WILENSKY: ‘Thank you. 
| 
19 | 
(Recess) 
2 | : 
(Jury Present) | 
oi | | 
l THE COURT: I apologize for the delay, which was 
22 | 
| longer than T guessed, ladies and gentlemen, and part of it 
23 || 
was my fault in the sense that I was asked to participate 
| 
24 ' 
| in. another case briefly when 1 stepped outsIde of the cour troop 
2 || 
| a moment or two ago. | 
| 
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However, we are now ready to proceed on the | 
defendant Auto Pak's case, and, Mr. Ivone, I believe you have 
a witne: | 
MR. IVONE: Yes, your lonor. 
Mr. Rivera, please take the stand over there. 
Por S RE VB RAs called as a witness by the 
Defendant Auto Pak, having been tlrst duly sworn, was | 
examined and testified as follows: ! 
DIRECT EXAMINATION | 
BY MR. IVONE: 
| 


Q Mr. Rivera, back in 1971, were you employed by 


Southbridze Towers? 


A Yes, I was. 
Q And when had you begun working for them? 
A The exact date I don't recall. It was ahout -- 


it was ‘‘eptember 26, I believe, of '70, somewhere around 


there. 
4) Of 1979? 
| 
A Yes. 
| 
Would you try to keep your voice up a little bit 
more? | 
A Yes. 


» 


Now, was there also, sometime in 1971, an employee 


there by the name of Felix Merced? 


to 
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Wi 
U 


A Yes, sir. 
ly When did he come there, do you recall? 


The exact date T don't revall, but it was around 


Q In 1971? 
Correct. 
Was it in the early part of 1971, do you recall? 
If I do correctly, yes, 1t was in the early 


part of yi. 


m) What were your duties? 
A I was assistant superintendent of the whole 


complex. 

ey Ard this 1s a complex down here, the Southbridge 
Towers, you are talking about? 
| A Kight.- 

(, When you say assistant superintendent, will 
you tell the Court and jury what that means? What were your 
duties? 

My duties as assistant superintendent is to 
hire, fire and matntain discipline and everything in the 
hullding. 

& You say maintain everything In the building. 
What do you mean by that? 


hi Anything trat was given to me broken by tenants 
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or the office, it was my duty to take care of or send someone 
to do it. 
Did those buildings also have certain things 
known as the Gobbler or an Auto Pak compacting machine? 
Yes. 
Was there one in each bullding? 
Correct. 
0 Now, did theve come a time around the early 
part of 1971, 1f you recall, when Mr. Merced -~- withdrawn. 
What were Mr. Merced's duties? 
He was 
& What are the duties of porters at that time in 
that particular complex? 
A The duties of a porter is as follows. He is 
to maintain the place clean, run the compactors and any 


other duties that was assigned to them. 


Q He was hired as a porter, !s that it? 


A Correct. 
Q So that 1t was his duty, was it not, to run 
the compactors? 
A Excuse me? 
Q It was part of his duties to run the compactors? 
Yes. 


You say this took place in the early part of 


a to during 
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1971? 

A 
Lending, the 
techn! 
assiprr 

A 
five, two, 

LJ 

“% 
compactors 

f 

Q 
was it part 

“< 
left 


suthbridge P 
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MR. SHANDELL: Objection. 


THE COURT: 


njljly but there 


is 


T don't. see any harm. You are right 


Oh jection to counsel 


no harm. Let's go ahead. 


Wo yor recall which building Mr. Merced was 


He was assigned to 


the time that you 


three, seven. 


severa: 


were there? 


l of the buildings, like 


fKnd in each of those buildings there are 


Yes, sir. 


And with respect to each of those buildings, 


of his.duties to run the 


Yes, sifs 


compactor? 


Ry the way, did there come a time that you 


you, 


Yes, I did. 


When was 


That happened in Lecember abour four years back, 


December 


Correct, 


tha 


of 


yourself? 


t? 


'71 you left? 


ee 
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Q When Mr. Merced came and got his job as a porter 


and, as you said, one of his jobs was to run the compactor, 


did you or anyone else give him any instructions concerning 


the operation, the maintenance and safety aspects of the 


compactor? 


A 
Q You answered, "Yes, we did." 
Did you personally give him any instructions? 


¥es, 2 did. 


Q bid anybody else give him any instructions besides | 


yourself? 
Yes, three other people. 
wno are the three other people? 
My superior. 


Who is:that? 


Mike Herman. Manny Diaz and Sulliverez. We 
call him Cris. 
Q Now yourself, do you speak Spanish, 
Pluently. The same way T speak English. 


Q How about Mike Herman? He doesn't speak Spanish, 


does ne? 


No, he doesn't. 


Q Was he able to give any instructions personally 


to Mr. Merved? 
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When he did so, he either went with one of us 
to make sure he did understand, and he always understood 
whenever anything was told to him tn English. 
Q In English? 
Yes. 
You mean he was able to communicate in English? 
Ye: . 
that there could be communication between 


-rman and Mr. Merced in English, is that correct? 


Perhaps not as easy as Spanish? 


No, not as easy as in Spanish, but you 
communicate. 
Q Meow rey he speaks Spanish, 
correct? 


Correct. 


Does he also speak English? 


Yes, sir. 


How about Mr. Sullivere7? 

The same way. 

When you say that you gave instructions to Mr. 
Merced, what instructions did you giv him? 


A When you say "instructions," could I ask you 


One quéstvion? 
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Yes. 
Specifically what are you talking about? 
Let's talk about first how to Operate it. Let's 
1t down. 
The operation of the machine? 
Yes. 
We showed him how to put the bags in -- 
MR. ISAAC: Speak up a little louder, please. 
A How to put the bags in, how to Operate the 
machine, which is only three switches, and in case of 
any emergency or anything he was instructed to close the 
machine. When we say close the machine means turn the 


power off and under no circumstances to put anything else in 


the machine. 


Q When you say under no circumstances to put 


anything else in the machine, what do you mean by "anything 


else"? 

A In other words, unless they gave us a call, to 
us three, not to do anything else to the machine. 

a) Other than trash or garbage? 

A Correct. 

Q You said there were three switches. What three 


Switches are you referring to? 


A Well, it is the main switch, which is a box which 


wT 


qr 


18 


19 
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is approximately three feet away from the middle of the 
compactor, this one which jis about two feet away, which is a 


dual switch on there. 


Q You mean the one on the compactor itself? 

A Yes. 

Q You said that i3 a *ual switch? 

fh Correct. It has a switch which turns it on and 
oft ard plus a switch that you could -- that Operates no 


matter how you turn it, you could turn tt on and off and it 
goes automaticaliy. You have to hold your finger in order 


to maintain it on. 


Q Are you referring to the reverse switch? 
A Correct. 
ay In other words, if you maintain your finger on 


it, it will go into:reverse, is that correct, the ram? 

A Right. 

Q And then if you maintain it -- if you want to 
move the ram to a position to go backwards, you would put 
your finger on that button, is that correct, and make it go 
back? 

A Yes. 

Q And then you could shut the machine, which would 


keep the ram back in that machine if you want it all the way 


back and to stay there? 


a a 
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A Yes. You could push it as far as you want or 


forward as you want. 


Q Could you shut off the main switch then on the 
side? 

A Correct. 

Q Now, that is what you told him as to how to 


Operate it. 
Mr. Rivera, did you tell him anything with 


respect to safety? 


A Yes. 
Q What did you tell him? 
A Under no circumstances put your hand or anything 


inside the machine. 
Q Well, when you say under no circumstances should 
he put his hand or:‘anything in the machine, do you mean 
that when it is operating or not operating? 
M. SHANDELL: Objection, your denne. I object 
to counsel leading the witness on this notnt. 


MR. IVONE: That is not leading. 


THE COURT: I* is not so much what he meant. What} 


did he say specifically to Merced? 
Q What did you specifically say to Mr. Merced 
concerning safety as you have just been discussing? 


A Not to put your hand inside the compactor under 


y 


to 
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no circumstances and not to put any object in there unless 
we know what it was. 

¢ You just said, "Unless we know what it was." What 
do you mean by that? 

MR. SHANDELL: Objection, your Honor. 

THE COURT: Again, it is broadly put. I think 
the objection is well taken. First of all I think you want 
on Neola who is "we." 

Q Who did you mean by "we" 
A When I say "we," you see, there was always a 
ma... in station in the main office, which it was Mike Herman. 


So he either had to see him or myself. 


Q Let's suppose for the moment that something has 


gotten stuck in the machine and the machine is still operatirg}. 


What were your instructions to Mr. Merced to do? 

MR. SHANDELL: Objection, your Honor. He is 
leading and suggesting things to this ativan: He gave 
Instructions to this witness. Now he is suggesting other 
instructions. 

THE COURT: I will sustain the objection as to 
form. In substance, the question can be asked. Rephrase it. 

Q Did you give Mr. Merced any instructions concern- 


Ing what, If anything, he was to do -- 


MR. SHANDEIT: 1 object to counsel leading and 
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Suggesting answers to this witness. 
MR. IVONE: Let me finish. 
MR. SHANDELL: Why doesn't the witness tell us 


what the instructions were. 


THE COURT: Just’ a moment, Mr. Shandell. Let's 
see if we have exhausted his memory and then you can put a 
direct question to him. 
| Q What were the instructions you gave Mr. Merced 


concerning safety? 


A The instruction was not to put your hand in 


there, not to put anything inthere, and in case something 


went wrong with the machine he would have to get in touch 


with one of us. When I say one of us, I meant Mr. Herman 
or myself. 


Q In giving instructions to Mr. Merced, did you 


also show him physically the machine and how to operate it? 


Yes, we did. 


Again when you say "we," who do you mean by 


Mr. Herman and myself. 


By the way, were there any classes of some type 
that were piven? 
A We were giving at least twice, three times, betweeh 


three and four times a nonth there was a meeting held and 


! 
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everybody was shown. Not as an individual, as a group. 
Q What did these group classes consist of? 
Of any problems which consists of any problems 
that was brought up in General by the workers. 
Q Who would give these classes? Who would be the 
one speaking? 
A Myself. 
In what language did you speak? 
English and Spanish. 
Did Mr. Merced attend these classes? 
Yes, he did. 
Q Did you eventually learn that Mr. Merced had 
Sustained an accident? 
I learned it after I was out of Southbridge. 
You told us that you left in December of TL? 


Yes. 


Eventually you learned that he did have an 


accident? 
Yes. 
Q Did you have occasion to se> him after that 
accident? 
A I did. 
And where did you see him? 


In the hosy‘tal. 
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And did you talk to him tn the hospital? 

Yes, I did. 

What did he say to you? 

As I recall, when T went trito the hospital TI 
tried to, you know, not mention anything that was happening, 
and eventually a little bit came out but I tried to stay away 
from it. As far as I remember, he got his hand cut in the 
compactor. 

@ bid Mr. Merced ever tell you that he was hit in 
the head with a bottle? 

MR. SHANDELL: Objection, your Honor. 

THE COURT: At this point I will sustain the 
Objection. Again, see if we have exhausted his recollection 


and then you can be more pointed in your questions. Let's 


first exhaust his recollection. 


C bo you recall anything else he may have said? 
A 
Q) he ever say to you that he had been hit tn 
the head with a bottle? 
MR. SHANDELL: Objection. 
THE COURT: Overruled. 
A No, he never mentioned anything tom about that. 
Q Building number seven, do you recall how many 


stories that had? 


~ 


S 
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A Seven floors. 
Q The machine, the compacting machine in that 


particular building, was that on all the time or was It 
shut at certain intervals? 
A If a man is not there watching it, it is 


closed, shut off. 


Q Was 1t kept on or off at night? 

A NU, there is a man running it at Night; se it £s 
kept off. 

Q I don't quite understand you. You said there is 


a lan running it at night so the machine is kept off. 


A No. I got confused. The machine is kept off 
but there is a man -- there is a man 24 hours a day on the 
machine. 

Q I am trying to find out if- the machine was kept 


on or off during the night in building seven. 


. 


A Yes. 
¢ Which ane, on or off? 
A Ort. 


( In the morning, then, it would have to be turned 
on, 1s that correct? 
A Correct. 


me) And when It was turned on In the morning, other 


than turning it on was there anything else that a pater had to 
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do at that point? 


Yes. 


What? 
They would have to pick up garbage from the 
different floors. 
Q He would have to pick up garbage? 


A Besides his duty of cleaning off the compacting 


oS 


machine, you have to pick up garbage from the floors. 


Q Was he required, after he turned it on, 
immediately after he turned it on, to open the hopper door? 

A No. 

Q Was he required immediately after he turned it 
On in the morning to open the hopper door and continuously 
push up and down, up and down, with a stick to make the 
garbage fall down the chute? 

A No. 

Q When he turned the machine on, I believe you 
just told us that he would then go through some of the 
upper floors’ to pick up garbage, did you say that? 

A Could I ask? I misunderstood one thing. Just 
to explain. He would turn the machine on but he cannot leave 
the room. He would have to maintain himself in the room. 


¥) All right. And he would stay in the room and do 
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A And watch the machine. It is like sausage 
bags. | 
Q He would watch the bags fill up, is that it? | 


| 

A Correct. 

} 
And what were his duties then? 

A ‘fe wtll tie up the sausage bag as it comes out. 


it is tied up, he would take one of the bags 


and put it some place? 


A Put it on top of a truck to take it out. 

| 
oe MR. IVONE: That's all J have. 

H} 
2 | THE COURT: Mr. Isaac? 
13 | MR. TSAAC: One question if I may, sir. 
4 | CROSS EXAMINATION 
IS || BY MR. ISAAC: 

} j 
6 | ®) I want-.to clear up one point. You are no longer 
7 | connected with Southbridge Towers, 1s that right? | 
18 h No, I am not. | 
19 || 8) What do you do now? Maybe I should say what is | 
20 | your occupation or profession at this time? 
21 i A Superintendent of Tndependent Plaza. 
22 Q Here in New York? 
3 || 

| A Yes, 300 Greenwich Street. 
” Q when you were working for Southbridge Towers, | 
25 || F ; : 

what was the title that you had? 


wo 
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fh Assistant superintendent. 

Q Who was above you Jn that chain? 

h Mike Herman. 

Q And who was below you tn that chain? 

A Sullivere7. 

Q And below Sulltvere7z was whom? 

A Sulliverez and Manny Diar. 

Q And below him were the porter and handymen, 1s 
that correct? 

A Correct. 

Q Were you the boss -- when I say "the boss," 


the supervisor of the porters and handymen? 
A Correct. 
MR. ISAAC: Thank you. 
THE COURT: Mr. Regan? 
MR. REGAN: Nothing. 
THE COURT: Mr. Shandell. 
CROSS EXAMINATION 


BY MR. SHANDELL: 


Q Mr. Rivera, before going on the stand here today 


to give your testimony, have you discussed this case or 
what you would say in response to questions with anybody? 
A No, I haven't. 


Q You haven't. So that what you told Mr. Ivone 


t 
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In response to his questions was a complete surprise to him, 

is that rieht? 
A Yes. 


THE COURT: What? 


MR. SHANDELL: A complete surprise to him. 
THE COURT: How can he say what 1s a complete 
Surprise to somebody else. Objection sustained. 
Q Mr. Ivone had no way of knowing what you would 
Say because you never discussed your testimony with anybody, 
is that correct? 
I never discussed anything about this case with 
anybody. 
») When you were standing out in the hall with Mr. 


Ivone's assistant you weren't discussing the case with him? 


A I didn't discuss the case with anyone here. | 
Q When you were standing with Mr. Isaac's assistant, | 


| 
you weren't discussing the case with him? | | 
h No, sin. | 

Q So neither of those two gentlemen had any way 
of anticipating what you might say here today, is that correct? 
A No. ; | 


Q Tell me, sir, when you instructed Mr. Merced 


in the operations of this compacting, machine, how did you 


gain the knowledge that you passed on to him? 


a a a | 
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A I obtained it when I first went into the building 


from the people who were servicing the machines, who in turn 


showed us how to run ft. 


A They gave us a booklet, they explained and showed 


us how the machine worked, what was the function of the 


machine and what was the purpose of the machine. 


Q) That booklet they gave you, did it have an 


orange cover? 


A Right offhand, I don't recall. 


C In any event, was there anything in that booklet 


about how to make the garbage process? 


A When you say the process of the garbage, you lost 


me on that one. 


fnd what did they show you about how to run it? 


Q Was there anything in that. booklet which said 


what an operator of the machine was supposed to do? 


A Yes. 

Q What did it say? 

A I can't quote the book correctly. 
GC Just substantively. 


A Okay. It tells what switches to turn on, how 


to turn . On, just stand *here and watch the machine. 


Q Did you direct the porters that they were to 


stand and watch the machine while it was 


in operation? 


n 
' 
| 


~ 


18 


13 
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A 
A 
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Correct. | 
| 


‘ere did you get the information that this machin 


porter to stand and watch it while it was in 


Well, very simple. If I don't watch the machine, 


1f it breaks or something happens to the machine, I must 


have a man 
“a 

whenever it 
A 


The sausage 


in there to turn it off. 

So you kept a man there watching the machine 
was going in case it might break? 

No. Because he has to take out the garbage. 


Only goes so big and after that it will go on the 


floor. So vou have to compact it, put it in the bag s~ you 


can dump it 


Sausage bag 


Q 


machine turned on continuously so that garbage wouldn't 


build up in 


f 


the machine 


9? 


How long would 1t take the machine to fill a 


It all depends how much garbage is in the machine. 


Did anybody ever tell you you should keep tht 


the n..1chine? 


That's what they might assume, but no. 


Nobody told you that? | 


No. 


Where did you get the idea that you should turn 


off except for perlods during the day when a 


o 


10 


12 


18 


19 
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porter was there watching it? 


A 


Q 


The people who came over to service the machine. 


Told you that you should keep the machine of't’ 


except when tm porter was watching tt? 


f 


‘ 


C 


Correct. 
Did they tell you why a porter had to watch it? 


Well, if you don't watch it, the bag will be 


spilled on the flcor and then you have double work. 


Q 


I ask you again, how long does it take that 


machine to f111 up a bag? 


A 


& 


It all depends how much garbage is in the machine. 


Would it take two hours, three hours, one hour, 


five seconds, how much, approximately? 


A 


Q 


Approximately five minutes, ten, fifteen. We 
it all depends how much garbage is in the machine. 


In any event, you found that these bags would 


fill up tn a matter of five to fifteen minutes? 


A 


Q 


Approximately. 


So that in a two-hour period one would fill 


somewhere between eight and 24 hags? 


A 


Q 


More or less. 


So your porter had to be constantly tying off bags 


eceuse he had up to 24 bags to get out In two hours, right? 


A 


Right. 


25 
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© You said something about a machine breaking and 
the porter would have to be there. Did you say tht, sir? 

A Yos. 

Q Tell me, did you have a po*er watch the boiler 
room to make sure the boiler didn't break? 

A That was my job. 

Q You watched the boiler whenever it was working 
to make sure it didn't break, is that right? 

A Every hour on the t.our. 

Q You stood and watched it? 

A No, I went and checked it. 
Q These porters, they weren't allowed, you told 


Mr. Ivone, to leave that compacting room even to get some 


work done in the elevator or some work done right out in the 


hall, they had to stay ti.cre for the entire time the compactor 


was running, did you tell] Mr. Ivone that? 
A They had ta stay in the room. 
Q For the entire time that the compactor was 


running? 


f If they had to .ialk out for any reason whatsoever, 


turn off the machine. 
7) And was that because if a pater wasn't there the 
garbage used to stick above the electric eye and he was re- 


quired to go in there and unstick the garbage? 
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A Not precisely. | 

Q That wasn't @e reason? | 

A No, not precisely the way you put it. | 

Q Isn't it correct that the reason the porters | 


were required to be in that room was that you found when a 
porter wasn't attending that machine the garbage would stick 
above the electric eye and if there was nobody around to 


unstick the garbage then the machine would stop processing 


garbage? Js that true or untrue? 


A I have to answer in which particular building 


you are talking about. 


Q In any building. 

| 
A No. } 
Q So that if Mr. Herman, your supervisér, testified | 


that the reason you decided to run the- machine only when a 


porter was around was to make sure the garbage we all 


down to the electric eye, that would not be true, is that 
correct? 


MR. ISAAC: I object. a 
A That is wrong. 


THE COURT: I don't recall Mr. Herman's testimony., 
MR. SHANDELL: I will read his testimony, if 
your Honor please. 


& Page 35 of the minutes of the trial. Do you 
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2 | agree with these statements, sir? 

3 MR. ISAAC: 35 of what? 

4 | MR. TVONE: Minutes of the trial. | 
5 | THE COURT: Go ahead. This is on February 3rd, 


6 | right? 


. F MR. SHANDELL: This is on February 3rd. 
5 THE COURT: Go ahead. 
9 ! ¢ Question of Mr. Herman. Do you agree with 
| 
10 these statements? 
H 
1 | "Q Did the representative from Auto Pak 
12 ! tell you that you could turn it off and turn it back on | 
| 
| during the day? | 
| | 
"Dp Yes, he say we can leave this on long | 
5 | time, you know. But we findout later was no good, leave 
" the machine on. We tell the guy use this only if there is 
| 
7 | 
ily garbage in it, because we find out many times the machine 
a was running and the garbage was stuck on top, you know. Was | 
” | Only a little paper blocking the eye. | 
| | 
- "THE COURT: You are talking about the electric 
21 
eye? | 
22 | 
I "THE WITNESS: Electric eye. That's why the | 
93 | 
* machine was going on and off without garbage falling to the 
24 
piston. | 
“= i" , ' 
| THR COURT: Do I understand you to be telliiuz 


~] 


is ©) 


10 
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"us that after the experience there came a time when you only 
Operated it for certain periods during the day and the night? 

"THK WITNESS: That's right, yes. 

"THE COURT: When were there periods, sir? 

"THE WITNESS: It was morning, afternoon, evening. 
Depending on how much garbage was built up in the chute. 

"THE COURT: All right. | 

"Q Do I understand, Mr. Herman, when the 
representative of Auto Pak came around he said you should 
leave 1t turned on a long time and that you later gathered 
from your experience that 1t was just better to turn it on 
in the morning, the afternoon and the evening, is that right? 

"A Yes. 

"Q And that was because if you did not have 


a pater around the: garbage would stack.up and would come down 


to the electric eye and the machine would stop, is that correct. 


"A I don't have the question." 

The Court asked me to rephrase it. 

"Q Did you tell his Honor a moment ago, 
that the experience that led you to turn this machine on 
only in the morning, afternoon and the evening had something 
to do with the paper getting stuck up and the electric eye 
not working; did you tell his Honor that just before? 


"A Yer, sir, he was told." 


| 
| 


| 
| 
| 


| 


to 


~ 
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MR. IVONE: Your Honor, J assume he is going to 
pose a question eventually, but is it fair to have such a 
long lenzthy dissertation of reading and then ask someone 
to answer !t? 

THE COURT: I assume as you do, too. I hope 
we will come to the end of this. Let's see what happens. 

"Q What was stuck? 

"A If the garbage doesn't fall down the 
machine does not operate, you know. 

"Q If a porter wasn't there to make sure the 
garbajse would fall down to the electric eye, then the machine 


would not operate; is that correct? 


ay Yes, sir. 
"© And is that why, Mr. Herman, that you 


decided to run the-machine only when a. porter was around? 
"A That's right." 
Is that true or untrue? 
MR. IVONE: Objection. 
THE COURT: Sustained. 
Q) Is it true -- 
THE COURT: Sustained. There is a tried and trve 
way Of doing this. Please. 
Q Is {|t correct that the reason it was decided 


to run the machine only when a porter was around was that if 


22 
23 
24 
25 
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there was a porter not there to make sure the garbage would 
fall down to the electric eye then the machine would not 
operate? 
MR. IVONE: Objection. 
THE COURT: Sustaine ii Again I tell you, and it 


1s the last time, there is another way of doing this. You 


} 
have a falr question, but you have got to phrase it differently 


Q If Mr. Herman testifled that the reason it was 
decided not to run the machine -- 

THE COURT: Sustained as to form. We have heard 
it ad nauseam. That is not the point. 

You have heard all this of Mr. Herman which has 
been read to you correctly, by the by, would you agree or 
disagree with that? 

THE WITNESS: I would agree. 

THE COURT: Next question. 
‘a As a matter of fact, sir, did sis tell Mr. Ivone 
that the instructian you gave to Mr. Merced was not to put 
any object in the machine? 

A Yes. 

Q And that means anything, not to put anything into 
the mach!ine? 

A Not to put anything in the machine unless we 


knew about it. 


on 
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& Well, then, these stick. that you gave to the 


porters, they weren't to put those in the machine either, 
were they? 
A Could I see that, sir? 
a) They were not to put those sticks in the 
machine, were they? 
You see, that we allowed. 
You allowed the porters to use these sticks to 
. . 
shove 1b up Into the machine to break up the blockages that 
used to occur in those machines, isn't that correct? 
A In building seven it is almost impossible. 
MR. SHANDELL: I move to strike the answer as 
not responsive. 
THE COURT: Yes. Would you mind repeating the 
question vory much-slower than you did. last time? 
e) You allowed the porters to use these sticks to 
push up tnto the machine to break u, the blockages that used 
to occur, isn't that correct? 


A Yes. 


MF. IVONE: Is that building seven we are talking 


about? 
THE COURT: I don't understand. 
Mi. TVONE: Then T mist ask -- 


THE COURT: We will] ;et to it. 


~ 
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MR. SHANDELL: We will get to it. 

THE COURT: Let's mo ahead. 

() Do vou say that that used to occur but not tn 
huildins number seven? 

A No. What I am trying to explain, you see, when 
you tali you talk in general about the whole place. You are 
not specifytne.Each building is entirely different. 

Q fre you saying that 1: building number seven no 
stick was required to break up the blockages in the machine 
{n order to make sure the garbage came Pan 

A Butlding number seven It was required to you 
to @0 upstairs and push it down. 

MR. SHANDELL: T move to strike the answer as not 
responsive. 

THE COURT: No, I don't agree with that. 

Q Ts it true no stick was required to push up into 
blockaises to break up the blockares? 

MR. IVONE:; Objection. He 14s not saying the 
ctick 1s not required. He said it 1s not required to push 
upwards. 

THE COURT: In any event, I think the witness has 
answered the question. Next question. 

Q Tsn't it a fact that each of these compactors was 


equipped with a stick provided hy Southbridge Towers for 
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breaking up blockages? 
weren't 


i They provided 


were uot found around. 
Who found them around? 
[HE COURT: The porters 
had a stick like this available?‘ 


Correct. 


WITNESS: 


Weren't they issued by 


b Vy 


553 


iouthbridge. They 


n each building usually 


southbridsze? 


Oo. 
\, So that you would disigree with Mr. Herman if 
he said - 
Mk. TVONE: Objection to the form, your Honor. 


way it is begun. 


THE COURT: 


zoing to read from.Mr. Herman's at 


ask him {f he agrees. 


9 TI read from Mr. Herman': 
and I ask you whether you agree with 
"C fhnd did you 


in conne 
A] A Yes w 
Do you disapree with 


N When T was there we 


) When yon 


at 


tssue 


dilan't 


were there he ditdn't give 


I certainly would prefer if you are 


read it and then 


; testimony at the tri 


lt. Page 37. 


the porters sticks 


tL fon with thelr operation of the electric eye? 


that? 


mive no sticks. 


them sticks? 


| 


The 
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That's correct. 

So that if they were piven sticks they were given 
thes sttcks after you left Southbridge Towers, is that 
correct” 

After I left, yes. 

And when did you say you left? 

Approximately four years back, in December. 

becember of 1971? 

sometime around there. 

Q And in December of 1971, how long had {ft been 
that Mr. Merced had been working, for :iouthbridge Towers? 
A He took a leave of absence of several months. 
& Was he there again by the time you had left? 
No. 
You left before he came back? 


Correct. 


Q When he was there before, while you were working 


there as assistant superintendent, for how lung had he been 
working before he took his leave of absence? 
A The specific time I can't remember, but tt was 
several months, quite a bit of months, eight, nine months. 
Q How long? 
About eSght or nine months. 


Right or nine months. So how long was he awoy on 


) 


ne 


6 


21 


there. 


Merced 


had 


“ptember, 


he 


, ¢ 
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rence as of the time when you left? 


T couldn't tell you how lone after I left he 


I didn't ask you that. IT want to know how lone 
On leave of absence up to the t'me you left your 
ioridge Towers. 


About three to six months, somewhere around 


So sometime after you left in Decenber. Mr. 
left on leave of absence between July and 

is taat right? 

Yes. 

When had he started his job? 

Excuse me? 

When had he started his job? 


The first time? 


It was sometime in the early part of the year. 
bo you remember where? 
Exactly, no, I wouldn't be able to tell you. 


So you can't tell us how long he had heen worktn;: 


Ime he left on his leave of absence? 


You l me on that one. 


So you cino’. tell us how long he had been workin 


~) 
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as of the time he left on his leave of absence? 


A [am lost. How long did he work before he left? 
Yes. 
A\ fle worked tiicre about eight or nine months, 


somewhere around there. 


@ If he left in July, that would have meant he 


would have come sometime itn the fall of 1970. wid he come 


that ertrly? 


A T don't recall exactly the date. 

oO Well, approximately. 

A I don't know. I won't say because I don't know. 
Q So if you don't know when ne came what is the | 


basis of your saying he worked there eight or nine months? 


A IT say approximately. 
2 Possibly as little as two or three? 
A It ccujd be possible. 


Did you say Southbridge Towers had a training 
program? 
f You would call it so, yes. 
( Did you have a system where a new porter wa: 
(a: probation or sonething? 
A Yes. 
Q You sent h!m around to various functions and 


oshowed him how to do various things? 
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I He was sent with someone else who already knew 


the functions. 


( ‘nd that someone else had to teach him the 
bunetions, ts that richt+y 
It depends which one. 
Who did Mr. Merced go with? 
KR. ISAAC: Did he have a function at the time, 
Judira’ 
” (HF COURT: Rephrase it. 
ais a. m Let's put it this way. Who was Mr. Merced 
> || 
2 with? 
! 
13 p Depending on the job he went to do. 
" Q Was he given various things to do? 
15 \ Yes. 
i! 
16 ( 7 te + . t ef” 
| & n various buildings?’ 
| 
lf A Yes. 
3 H C Did some of those ouildings have more thin one 
9 || porter? 
“0 ‘i 
t 
¢ 
al Wy “9 In some of thore hutldings there was a: 
22 : ‘ 
perfenced man already running, the compactor, right? 
3 | 
‘\ Correct: 
rt ia | n ‘ ' 
| ( ft i ast for a pertod of time Mr. Merced would be , 
2 | : a ee 
! peotat toner or on-approval person or trainee, right? 
| 
| 
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And he would wateh th's other man run 


compactor, is that right? 


And asstst h'm. 

MR. ISAAC: What? 

MR. SHANDELL: And assist him. 

How long did this period last back in 1971 
Southbridge Towers? 

The period of the man or the period of the 

he was doing? 
The period before he became a full-fledged porte: 


Approxi:ately 90 days. 


And do you know whether Mr. Merced put in his 


90 days before he took his leave of absence? 


A No, I couldn't answer that. 


And by the time he came back you were gone? 
Correct. 

Q So whatever instructions were issued about the 
running of the compactor when Mr. Merced came back, they 
weren't being issued by you? 

A Correct, 


And the *; ly instructtons you ever issued to 


him with respect to this compactor were issued before he 


ne on his leave of absence, is that correct? 
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A I missed something there. 
&) The only instructions, Mr. Rivera, that you ever 


issued to Mr. Merced were issued before Mr. Merced went away 
on his leave of absence, right? 

A Correct. 

Q And the instructions that you issued about 
safety you told Mr. Ivone were don't put any object in there 
unless you or Mr. Herman knew about it, is that right? 

{\ Yes. 

) So that if somebody gave him instructions about 
using a stick In there to break up blockaves, that was after 
you lef., is that right? 

A Correct. 

MR. SHANDELL: I have no further questions. 
THE COURT: Anything else, gentlemen? 
REDIRECT EXAMINATION 
BY MR. IVONE: 


Q Mr. ! » were you subpoenaed to appear here 


MR. IVONE; That's all. 
THR COURT: Thank you, Mr. Rivera. You may be 
mexeused. 


THE WITNESS: ‘thank you very much. 


(Witness Excused ) 
THE COURT: Ladies and gentlemen, it is getting 
close to 4:30, so we'll suspend now. As TI said, we w'll 
not sit tomorrow. ‘iherefore, you are not compelled ov reauir 
to come to the butjding at all. You are free to go about you: 


other business. From what I can see and wrt I nave been 


advised by counsel, it would appear there 1s an excellent 


chance we can get the proof finished and put the In!tial 


question of liability to you to decide with suitable instruct 1pns 


fron. the judge on Monday. At least that's our hope and 
expectation. So put the case out of your mind entirely and 
don't talk about it with anybody out:ide of the courthous: 
or In. Enjoy the weekend and we will see you Monday mornin: 
at ten o'clock. 

(Jury leaves the courtroom) 


(Adjourned to 10:00 a.m., February 10, 1975) 


| 
| 
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FELIX MERCED 
vs. 73 Civil 1621 
AUTO PAK et al. 
February 10, 1975 
10:00 a.m. 
(Trial resumed - jury present) 
THE COURT: Good morning, ladies and gentlemer. 
Mr. Ivone. 
MR. IVONE: Yes, your Honor. Shall I call my 
first witness? 
THE COURT: Please do. 

Pt Von Nae Dek 2. 2S) CH called as a witness on 
behalf of befendant Auto Pak Company, Inc., having 
been first duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY MR. IVONE: 

C Mr. Deutsch, would you please tell the Court 
and the jury the nature of your business? 
A Yes. I ama licensed professional engineer in 

'ne State of New York and New Jersey. I hold certification 

yy the National Counsel of Engineering Examiners, which in 

effect permits me to practice in all of the states of the 


liga Tint. 


| 
| 
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») When did you become so licensed? when were you 
licensed’? 

A T was licensed in about 1943. 

Would you tell us somethtny about your schooltng 

and back)rround? 

A Yes. TI had my Bachelor's degree in mechanical 
engineering from the Univeristy of Texas 1n 1943. JT have 
a Master's degree in chemistry from Adelphi Unlversity. 
That was in 1957, approximately. I worked for the Westing- 
house Flectric and Manufacturing Company doing research on 
high temperature materials and In metallurgy in 19'35 to 
th. shortly after that I went to work -- I was ti: Pltts- 
bury. l wanted to set hone. I vent to work for tne i.2stern 


Electric in Bayonne, New Jersey, as a production eug'neer. 


This had to do with work in connection with production equip- 
ment, such as drill presses, punches, punch presses, solderi:. 


et cetera, and 1b was our job to route the product. line -< %:: 


this case 1t was radar sets -- so that we would get the 
most economical and fastest and best production we could aua 
cnecks on equipment and so on. 


Followins, that, J went into the United States 


wiivy and worked on rockets for a year in Inyokern, Californi: 


‘id leaving there on discharge I went to work in 1948 for 


itu fons Island Lightins; Company. I stayed with the Long 


3 


oO 


10 


BI 


14 


15 


16 


17 


18 


to 
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| 

Island Lighting Company for 20 years. I was -- for tf 

years, the early five years, I was connected with coustructivn; 


of sas lines and equipment and plaiuts and so on which had to | 
do with heavy duty equipment. T worked in the gas plants. 
These are production plants. Which again brought me tnto 
contact with heavy equipment, drill presses and all sorts of 
disposal equipment, crushers and so on that were used for 
coal hoppers and what not. 

Tn 1968, I left the Long Island Lighttm: Company 
ona I became the director of engineering for the New York 
Yesting Laboratories. This is an independent testing 
laboratory having most of their business in the aircraft 
industry, thot. ts, teatine parts and components such 33 
X-ray testing, impact tests, et cetera, safety tests for the 


aircraft todustry. 


| 
After a year with the New York Testing Lab, I 
1 
hecame the vice president of the New York Test'ng Lob and 
remalned there for two years. So I was with New York Testin, 
| 

inh for a total of three years, two years as vice president. 


‘s brought me into contact with a lot of what we cal!) 
failure analyses. This has to do -- or accident itnvestigatiur). 
{i has to do with fnvestizations of parts that fai), acci- 


dente and conditions in accidents that cause accidents, 


icc fadlure of parts. T was an officer in the System 


| 
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2 | safety Society. The System Safety society deals with a | 
| | 
3 system's approaches to safety and makes an effort to try to 
4 || avoid accidents {!n cquipment and to look at the entire unit. 
1 \ 
5 Ir 196 -- tl.Ja hrousht me also into contact with | 
6 such eguipment as conpactors, rarbage compactors, on both th. | 
7 |} road compactors for garbage trucks, these late tyne compector. | 
8 | and several accident tnvestimations repardinz thoce. 3G 
9 | also broumht me Into contact with the testing for iiew York | 
10 City approval of compactors, garbume compactor. thit were 
1 | used to replace Incinerators in New York City in apartment 
2 houms and co on, in plants. JT tested vernal of these '® th 
13 ! City of New York. : 
" I left in 1968 and I formed my own company 
15 | called veutsch Engineering and Testing S:.vicec tr '68 to 
| 
16 |} the present time and I have been doing essentially the came 
| werk that IJ did at the New York Testin: Laboratortes. 
18 \ Mr. Deutsch, were you requested by my offices to 
19 examine a particular compacting machine at the Southbridge 
ad Towere here in New York City? 
21 A Yrs. : 
a ( Ana that was in connection, was it not, with an 
23 ; / ‘ | 
c¢tdeni that had occurred to a certatIn Mr. Merced? 
* A Yau. 
* | \, Lid you 1eok at the machtrne? ' 
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| | 
2 ! A Yoo. | 
| | 
‘ i} ' 
3 || ( And about when was that? | 
| 
4 || fy Tt was the latter part of last yerr. 
| j 
i| | 
5 i| . Do you have any notes that you could refresh vou 
ay 
6 } recolleetion on? 
> | | 
‘ | A Yos ; t ‘Gp 
8 || ; \ 
) be you want me to ret them’ 
9 Wises 
Yeo, At might bea so0d tdna-. 
10 |! apa, Fore ‘ or : ‘ in 
li vo you Fwe your brtefcase back here? 
} 
| ‘ 
ae | h Yes, in the last seat there, next to the Inst seis 
i , 
- | (Briefcase handed to witness by Mr. Tvone) 
13 | A f KI ; ay cy7) 
/ on November 21, 197. 
14 || , | Nhe 4 | 
fy JO vou recall about what time of the day ft may 
5 | have been that you examined the machine? 
| 
16 
A JT believe it was in the norning hut FT am not 
17 
| exactly sure. 
13 mm ~ ee - = |- tal ‘ 
) [his was the Gobbler-16, !¢s that correct‘ 
| 
aa A Right. 
| 
20 4 ‘ Kiana 
by Lid you also test the machine? , 
21 
fs Yes. 
® yr ! 
a) What did you do with respect to testing 1t? 
| 
a | 
A With the forenan or building manager or 
2A | 
.perviscor, we permitted sarbase to enter. ‘There was a door |; 
25 Sahn : ek 
whee you could stop th: flow of parbage at the very ton of | 


a 
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this and then you could pull it back and the garbare could 
come down. But we had the door so garhare would enter the 
machine. We Jet It build up and tt went throurh tts normal 
prees, Mh had a bag on, and It filled the bar and opernted 
normally. 

keg You say you utilized parbage to put it throuch 
Its paces, so to speak? 

f Yes, garbere that came down from the chute. 


In other words, from the apartments upstairs? 


A Yes 

\ Did this machine have a hopper door? 

f Yes. 

q And did you have occision to open the honper 
door? 

A Yes. 

Q Was 1t operating at the time you opened the hopr. 
door? 

h\ Yes. 


a 


At that time when you opened the hopper door, 
dtd the machine cease or stop? 
A No. 
a 
noe interlock system on the hopper door? 


i No tnterloc!: system. There was a locking devier 


So that would it be correct to say that there wa: 


| 
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that you could put -- there was a Jatching device, two 


latches, that you could put up and lock it, and then there 
was a hole through t:'* latch 1f you wanted to lock it hit 
no ‘*nterlock syster per se. 
hen you are talking about the latching devices, 
show you Platntiff's E-hibit 1. Are you talk'ng ahout the 
latch'!:y* devices up on top of the hopper door tht ta exhthb't. 
on that picture’ 
A Yes, on top and then the two extenstons hanging 
down here on the door itself. 
Q Tn other words, that would be the latch which world 
"~) Onto the I hook, correct? 
f Yes, right. 
G With respect to that type of hook, if it were ' 


destred, for example, could a padlock type lock be placed ups: 


A Ye;, If you wanted to you could, risht. | 
j 
Cy Mr. Deutsch, we have already pone into the vartou. | 


nomenecl>tures and so forth of the machine here. would you 
{-ll us, please, with respect to your testing, did you take 
y meacurements, any timing, of what went on when the zarhairc 
me down and activated the machine? 
f Yes. 


() First of all, was there something which activate | 


| 


643a 
uw/1f Deutséh-Lirect 598 
the machine? 
A Yes. 
A) What is that? 
/ An electric eve. 


Can you tell us, please, how did that operate? 


A It operates when the hopper or storage compartme:: 


just above the ram fills up, there's -- this is a hopper -- 
there's a light on one side and a receiver of the light, an 
eye, If you wish, on the other side. When the garbare 
comes down, it breaks that light, contact, telling the 
machine that th-re is garbage in it and it has to operate. 
when that breaks the light, then the ram ts in what we cail 
the extended position, that ts, tt is all the way forward 
as if it had already pushed garbage into the compactor 
section or extrusion section, if you wish. What happens then 
is when the licht is broken the ram retracts at a very slow 
rate and the garbage then falls into the void left by the 
ram, in other words, the compactor section, if you wish. 
And then, upon doing, that -- there 1s a five second delay, 


by the way. When you break the light it takes about five 


.eeonds. It has to break it for five seconds. ‘So if you put 


| 
| your hand in there 1t doesn't operate immediately. It takes 


a whole five seconds for that to operate. 


Now, 1t retracts, the garbage falls in and then 


se 
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very Slowly the ra. pushes the parbage forward into the 


extrusion section of the compactor or extruder or filler, 


whatever you want to call the machine. 
When Jt 42 pushed Into the extruding section, 
what happens to the gerbage then? 
A It gets pushed into a cylindrical plastic contatiu: 
or bags through a tube -- I call it an extruston tuhe -- and 


then there 1s a switch device at the end of this thins 


which tells it that 1t 1s empty and will stop the machine 


i | if there ts no plastic bag. : 
2 | & Iet's assume for the moment that a large object , 
3 |} comes down and let's assume for the momens that tt mocs *nto 
\4 | the compacting chamber and for some reason the ram cannot : 
15 push it through the extrusion sect on. What happens then to 
6 | the ram? Does it get stuck, ts there any damage to the 
| 
WY machine, what happens to it? | 
18 i No, there is no damage to the machine. what | 
19 happens is -- to push the ran you have oi? pressure. There 
20 1s an of] pump which you have probably seen on garbage 
2l reucks and 70 on. There is a hydraulic cylinder behind that 
a " pushes the ram forward. When the machine is activated the 
3 - fl pump starts to go and makes sort of a whining sound and 
” |) pushes the ram forward witn oil pressure. Wher it hits | 
, ” | seulitarce, the pressure continues to build up until it gets | 
| | 
| 


| 


gw/lf 


to 2400 
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| 
| 
| 


pounds per square inch pressure or 2400 pounds of 


pressure. At that pressure there is a switching device which 


tells the va- "You are now at 2400 pounds. Reverse." 


js like 


it back. 


assume chis is the device. The purpose of this is, number 


! what happens is when it reaches 2/400, there 


a pressure control which reverses the ram and sends 


Then it will continue to go back and forth. I[et's 


one, very often if it gets something ca it in at a strange 


angle if it goes back it will fall into place and then it can 


be pushed through or by going back and forth it will | 


literally crush anything in due time either than maybe a 


thick cylindrical bar of steel but any vood object or 


paper object or porcelain object eventauily by th'’s con- 


tinually going back and slight changing of direction {it will 


eventual] 
Q) 


v 


where? 


portion 


Q 


down at 


Lue eye 


Shee) 


ly crush it. It wiil go all the way and stop again. 


When you say go all the way, all the way to 


Extended position, closing off the compacting 

of the chamber and then it will stop. 
Ther assuming there is no more garbage coming 

that point it will come to a stop automatically? 
Yes, but !f garbage Js still coming down then 

will st1ll be broken, the light from the eye will 


broken, and then it will continue to run continuous i y| 


od 


tr 
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until the cye is open, the light is permitted to pass througi). 


Q All right. With respect to the garbage disposal 
itself, thts 1s a sort of sausage-type, vinyl bag it has 


been described here attached to the front of the unit? 
And the: sausage extends out. 


Q Now, once that sausage is filled up, so to speak, 
what happens to the unit? 

A There is a «s sch at the end of this extension 
which, when it is -- well, actually there is a point where 
they can tie it «** and make containers out of bis But. 1£ 
the oags are all gone and it is completely used up, the 
Switch -- there is a sort of a wire switch, that will fall 
down because there is no more plastic there. That breaks 
it. and shuts the unit off. 

G So that it can shut itself off automatically, 

Is that correct? 
A Yes. 
Q In other words, Mr. Deutsch, and correct me if 1 
nowrons, this is a machine, once it is turned on, will 
tart automatically upon receipt of garbage, will stop auto- 
witically when there !s no more garbage or wlll also tie 


it ihe vags are filled, Is that correct? 


cas tetece 8 eae eon eA I 


6 
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to 2400 pounds per square inch pressure or 2400 pounds of 
pressure. At that pressure there 1s a switching device whicl: 
tells the ram, “You are now at 2400 pounds. Reverse." 

And whet happens is when it reaches 2400, there 
is like a pressure control which reverses the ram and sends 
it back. Then it will continue to go bach and forth. Iet's 
assume this is the device. The purpose of this is, number 
one, very often if it gets something caught in at a strange 
anzle if it goes back it will fall into place and then it carn 
bi. pushed through or by going back and forth it will 
literally crush anything in due time either than maybe 2 
thick cylindrical bar of steel but any wood object or 
paper object or porcelain object eventaully by this con- 
tinually going back and slight changing of direction it will 
eventually crush it. It wiil go all the way and ston again. 

() When you say go all the way, all the way to 
where? 

A Extended position, closing off the compacting 
portion of the chamber and then lt will stop. 

Q Ther) asuuming there is no more garbage coming 
down at that poin® it will come to a stop automatically? 

A Yer, but if garbage is still coming down then 


Lue eye will st11l1 be broken, the light from the eye will 


| -Ltil be broken and then it will continue to run continuous i y| 
1 
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| | 

2 || until the eye is open, the light is permitted to pass througi).! 
@ 3 Q All right. With respect to the garbage disposal | 


4 | itself, thts is a sort of sausage-type, vinyl bag it has 


5 || been described here attached to the front of the unit? 
6 | A Yes. : 
| 
7 And the sausage extends out. | 
8 | A Yes. : 
9 ( Now, once that sausame is filled up, so to speak, 
10 | what happene to the unit? ! 
i | A There 1s a switch at the end of this extension 
2 | which, when it is -- well, actually there is a point where 
13 | they can tle it off and make containers out of ite But if 
" | the bags are all gone and it is completely used up, the 
15 Switch -- there is a sort of a wire switch, that will fall , 
od | down because there is no more plastic there. That breaks 
" | {t. and shuts the unit off. ! ) 
" | a So that it can shut itself off automatically, | 
8 Is that correct? | 
ed A Yes. | 
" Q In other words, Mr. Deutsch, and correct me if 1] | 
7 im wronr, this is a machine, once it is turned on, will 
* start automatically upon receipt of garbage, will stop auto- 3 
” | uitically when there !s no more garbage or will also stop , 
25 ! 
| it ihe vags are filled, Is that correct? | 
| | 
} 


647a 
Deutsch-Virect 


Yes. 


With respect to the control ponel, in this machi: 


the control nanel as you are facing ‘t, the control panel woul! 


pe on tie left side, is that correct? 
A Yes, 1f you are facing the front of the machine, 

In other words, if you are standing where the bar ts, the 
control pancl ts on the left. 

Now, on the control panel we have already heard, 
Mc. Deutsch, that there was the on switch-off switch. 

f Yes. 

Did you locate that? 

Yes. 

Is there also 4 reverse switch? 

Yes. 

Assuming for the moment thit something 3!s 

There 1s also, just to be complete, thare 
wall switch which also turns 3t on, which is sepnrate 
the corvrol pinel of the machine. 

Other thon on the machine itself, you are say!nu 

A junctior box, is that it? 

Yes. 

Up on the wall? 

Yes. 


And if that Its shut eff that completely prevent: 


ew/1t 
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juice or electricity from going Into the machine’ 


trite 


A 


That's right. 


With respect to the ram -- and, tncidentally, 


Defendant's Mxnibit B, Is this the ram as yon have 


desertbhed 


it) Lt6 


ex 


it to us? Is that the ram in its retracted or 
Lended position? 
That's what we would call the retracted position. 
When it ts back, tn other word::, is that correct, 
Yes. 


Supposing, for example, that the ram were forward 


but somehow was stuck 4n some piece of garbage. Is there a 


button 


on 


retracted 


A, 


{\ 


dtutance. 


rront 


oO 


QQ 


e 


the machine which could force the ram into that 
position that you see now? 
Yes. 
And where is that button located” 
Right on -- well, T can alive you the exact 
That button fs about three foot back from tne 
the ram in its extended position. 


If the operator were to press that button, the 


‘im could go backwards, {18S that correct? 


ic Efther 


A 


Q) 


That's right. 
Then tr he wants to keep that ram in that positi. 
holds his hand on that button, is that correct? 


Yes. 
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w Or he can turn the on-off switch to off, right? 
A Right. 
Q Then that will hold that ram in that retracted 


position? 

A Yes. 

\ Assuming then that there was some object causinr 
some obstruction to the ram or comehow entangles in the ram, 
a person could then reach tnto the hopner door and «rab 
Lhnat particular obyect, whatever {t may be? 

A Yes. 

Q And when he reaches in and the switeh is ‘urned 
off, he eannot activate the machine, is that correct» 

‘ That's right. 
Q Mr. Deutsch, with respect to interlocks, would 


you describe that to us? What are interlocks, first of 


n interlocks are really just part of the electricna: 


circuit fpenerally or you can have a mechanical interlock 
which requires that you -- in this case anyway, that if you 
asd something you would shut down the machine. You could 
ln.ve a hydraulte interlock, mechanical tnterlock, electrical 
interlock whtch would shut down the machine and prevert it 


ivom moving in the event you did something, A, whatever you 


‘heoeie d 1G do. In this case, {f you wanted to open the door 


| 
| 
| 
| 
| 
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and chut down the machine, you could provide a switch or 
you could provide an electric pluy and plus; *t in so tha 
you could remove -= you have *o remove the plue to open 
tne door or you could provide a hydraulic system, 1n other 
words, to tho pumn, for example, and then that would stop 
the flcw of ofl to the pump, whatever way your want. But 
it 1s a way of stopping somethitns when you do something 
else. 


e T believe you have already told us that when you 


looked at this machine 1% had no such Interlock system on 
the hopper door, is «at correct? 

That's xi 7b. 

Now, sich interlock systems, Mr. Deutsch, can 


3 


they be tnstalled even after a machine has been manufactiu~ed: 
Yes. 


Bick In i970, Mr. Deutsch, do you have an optnic: 


to whether or not the standards in the business reauired 


interlocks on a hopper door such as this particular compacto, ° 


No, they did not require interlocks. 
With respect to the standards, Mr. Deutsch, 


the Industrial code of the State of New York, does that 


.Ovide weneral standards for the industry? 


Yes. 


Vid that fn 1970 provide any requirement ror int:: 
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locks on this t.: of chute-fed compactor? 
f\ No, the Industry code 19 did not require itnter- 
| 


locks. 
when you told us just a moment azo that the 
standards back in 1970 did not require interlocks, what star, 
dards do you have reference to? 
A T am talking specificclly about ‘naustry code 
19. Tom also talking about U.L. 430, which ts -- te 45° the 
same code but they have a different -~ €33.59,Amer'*canr: 
Jational Standard Institute Code. The ANST, Amertean Nationa: 
sandard Institute, 1s a body that takes al? cones, 
regardioss of what it is, and they have a complete catalors 
of codes, and you can then go vo them. It i> not ysust thet. 
organiration. They will have codes from the N.F.vY./., the 
Amertenn Mechanical Engineers, and they just compile them arm 
then they pive them the!r own number. So sometimes they ure 
a U.L. code, which 1s Underwriter's Laboratortes. 
@ You have told us that the U-L. 430 which was the: 


adopted by the American National Institute did not require 


§ | 
‘aterlocks? 
f That's right. 
C With respect to your examination and testing of 


wats particular machine, do you have an opinion, Mr. VDeutscl:, 


3) 


de ther or not that mot, the safety standard: ? 


Ry. . 


4 
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Yes, thts was desipned in accordanee with food 


practice, }t was well guamed and complied with all the ruardis 


requirements of industrial code 19 and the U.L. code. 
MR. SHANDELL: I move to strike the answer 
not respo: fe, your H..nor. 
THE COURT: Overruled. 
() What do you mean by "puarditng’'? You weed 


word "“euardin 
A The industry code 19 and the U.L. code requires 


that you .3ve a protection device, a housing, on the unit te 


nrevent accidental contact with the moving perts, so tiiat you 


don't brush up acainst them or if you are walking by you 


don't hit into them or anything in the normal operation 


of the machine. The normal operation of this machine re- 
guired that the doors be closed and that the -- there is no 
reason for anyone coinme anythine but operatins -- and this 
roe to the operntor -- there {3 nothing the operator has 
to do instde that machine. All his operations have to do 


with externs] parts, namely, the control vanel and filling 


le of1. The instructions require the man to do only those 


things which are external to the compactor, hopner 2nd com- 
micting chamber. There is nothing, that he nas to do or 1* 
required to do. fs a matter of fact, quite the contrary. 


told not to do anvthing Inside that comnaction chambe: . 


p-) 
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MK. SHANDELL: Objeccion. TI move to strike the 
latter port of the answer. 

THE COURT: I will sustain that subject, however, 
to your developing this. In other words, the point ‘s -- 
one of the points T understand .ounsel to be objecting to 1s 
we don't know what we are talking about. So TI am going to 
asi’ the jury to disregard this answer but this fc without 
prejudice to you to develop it, if you can. 

You were mentioning something about external 
operation. Where did you met such tnformation as to whether 
an operator should operate this externally or intern2lly? 

f From the instruction manual of the Gobbler -- 
from the manufacturer. 

Q You also mentioned that the instructions, J 
believe, do not require that a person manually operate the 
“machine from within, is that correct? 

Thot's risht, or even get within it tn any wer. 

9) Let us assume that something has gone wrong 
inside, that there is some jam-up or something has happened. 
Tet us assume that for the moment. What then would be the 
proper practice of the operator of such a machine? 

f The machine is designed, as I mentioned oefore, 
un that reversing operation to reverse itself when !t meets 


immovabie object, If you want to put it that way, and 1t is 


. 


ri /] r 


desitrned 


no harm 
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to reverse and continue poling back and forward urd 


will come. It enn do this indefinitely, for years 


even, to go back and forth, the ram, and thet's all you 


should do is let 


Ncw, 


that reverse. 


4f 


if for any reason it did get jammed, it 


would do this automatically, but let's say for some reason 


't stayed in the extended position and was clogged by some 


plece th: 


Now, if 


‘t we don't know of, you can push the reverse button. 


that does no&reverse the ram and, actually, it 


automitically is already done, so theoretleally that should 


not reverse the ram unless the electrical contact is bad, 


then a serviceman should be called in. There !s nothing thai 


anybody should do at that point because the machine should 


take car 


automat 


Mr. Deut 


sound th 


e of itself. It 1s an automatic -- fully 


e machine. 


Incidentally, in pressing that reverse button, 


sch, to make thr ram fo hackwards, 19 there a certads: 


at 't makes when a ram then goes backwards? 


,» there will be a clicking sound, but the 


“tor mimp is the same in the forward and In the back nositi 


hut you 


will hear sort -- the engagement will be different, 


!1ke when you switch the gears in your car you will hear a 


l\lekinyr 


noise of sorts. 


Mi. 


IVONE: That's all T have. 


—————— 
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THE COURT: Mr. Kohler? 
MR. KOHLER: No questions. 
MR. ISAAC: One question, your Honor. 
CROSS EXAMINATION 
BY MR. ISASC: 
q@ The machine, sir, as manufactured and delivered 
to a user or an owner of a building did not come equipped 


with any lock, is that correct? 


fh I don't know that. It came equipped with the late 


which in effect locks it, I mean keeps it from opening. 
Q I am talking about a lock of some kind which 
requires a key or 2 combination. As manufactured, !« does nol 


come equipped with an actual lock of any kind to lock that 


‘door, is that right? 


A I never saw the purchase ovder and I honestly 
don't know that, whether it did or not. 

Q IT am not talking about a purchase order. You 
looked at the instructions, the manual? 

Wh It may have come with a padlock of some sort. 1] 


don't know. That would be a matter of the purchase order. 


Q Is it in the manual? That's all I want to know. 
A No, I don't see it in the manual. 


Q Ts there anything in the manual which {ndicates 


Lbat th: machine as manufactured and shipped comes w'th any 
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kind of a lock other than the hasp you were talking about? 

Not to my knowledge. 

Q Do you want to look at it to make sure, Mr. 

Deutsch? 

I know lt is not me >‘\oned there. 

MR. ISAAC: Thank you. That's 311 I have. 

THE COURT: When you mentioned the Gobber-16 book. 
were you referring to that orange and white thing you see 
down there on the table? 


THE WITNESS: Yes. I have a photostatic copy of 


THE COURT: Mr. Regan? 
CROSS EXAMINATION 
BY MK. REGAN: 

Q These compactors were put in a few years ago whe.: 
New York City banned incinerators, is that correct? 

A Well, they didn't actually ban then. They 
upgraded them. You had a choice of either upgrading your 
incinerator with certain types of scrubbing Guabits 10d 

mhust'on control devices to reduce, ;ou never preverted, 
bul to reduce the pollution from incinerators or you could 


> 10 @ cCOmprctor. 


Q Did this compactor meet the requirements of the 


City of New York? 


| 


| 
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COURT: Mr. Wilensky? 
WILENSKY: I have no questions, your Honor. 
Thank you. 
THE COURT: Mr. Shandell. 
CROSS EXAMINATION 
BY MR. SHANDELL: 
¢ Mr. Deutsch, following your examir-tion of this 
machine at the request of Mr. Ivone's office, did you draw 
up a repor. to render to them about this machine? 
A No, but I did discuss this -- I thought IJ haa 
a letter here -- no, I discussed this extensively with hr. 
Ivone ard actually the initial man on this was a Mr. Fried. 
Q You didn't give them a written report? 
fh No. There just wasn't enough time. 
Q Mr. Deutsch, did you make some notes of your 
examination of this eect at the time? 
A Yes. 
Q May I see them, please? 
f Yes (Handing). 
“t. SHANDELL: May I have a few minutes, if your 
honor please? 
(Pause) 


Excuse me, Mr. Deutsch. Do you have here your 


19 


21 
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memorandum of November 22, 1974? 


A Isn't that in there? It should be in there. 

Q Would you show it to me, please? 

A I have here a memorandum of November 5th. It 
should be nere. Probably in going ver my notes I forgot to 


put this in. 
Q You charged Mr. Ivone's office for writing that 


memorandum, didn't sou? 


A Yes. 
Q How much did you charge them? 
A Let's see. Well, review of New York City, 


New York State codes, building codes 19 -- 
Q Let's break C own your bill that you have here, 


Sir. You charged them for goin there? 


q For reviewing the codes ai. for @ memorandum 
of November 22, 1974, is that correct? 

A Right. 

Q I would take it that a memorandum would be a 


report, sir, wouldn't you? 


A No, it wasn't @ report. Jt was just -- 
Q What did you charge them for, for not reporting? 
A It was two hours, If you look here, and the 


built ot the two hours, it was merely a statement which I tol. 
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2 you I reviewed these codes and that was it. | 
3 MR. SHANDELL: Mr. Ivone, may T have a copy of 
a the memorandum of November 22, 1974? ! 
5 THE WITNESS: I might have it. I w!ll look here. | 
6 I threw other stuff in here. 
7 | (Pause ) 
. : MR. IVONE: Here it is. 
’ (Hane ing) | 
10 Q May 7 see the rest of your file there” 
uo} A Yes. 
3 (Handing) ! 
3 «) Sir, could you read me everything you sa‘d about '! 
" | that machine as you stood there at the bullding exemining | 
6 it and making notes? | 
= | MR. IVONE: I will object to that. , 
” | THE COURT: Yes. I don't quite think thet ts an | 
” | appropriate question. ‘That could be all kinds of stream 
19 


vasctousness. You must have something more deft!nable_ in 


*) Sir, is there anything in your notes that 
jiudicates what happens when the garbage comes down the chute 


| 
” mind than that. 
that you made t** when you were examining the machine? 


2 8 B&B 


ys) 


MR. SHANDELL: May I approach the witness, if you 


, . 
& 
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THE COURT: Yes. 

A It makes a high-pitched no!se. This is backsrouni 
Informacion. 

Q I want to know what you wrote about that mach tne 


when you were there examining it. 
A t says here -- tiiese are just word notes. 
heverse, then has sound, makes hig \-pitched sound when On, 


Can -- thic is a question -- can machine be orf with mach'ne 


in full open. We answered that before. The answer is 
yes. Thirty seconds to open and back. In other words, 
the full cycle 1s thirty seconds to Open and return. It 
says machine turnec off during night. This war somethine 


that -- we had the foreman and we had quite a few people, 


we had five or six people, some people from the building, 
Operators and so on. Then I have @ serial number, model 
16, serionl number 84A0232L, three horsepower, volts 208-230, 
460, three phase and then I have a list of patent number: 
here, and then a timing, out twenty seconds, in ten 
seconds, e ven seconds. I timed it a few times. It ts 
minufcetured ty Auto Pak Company, 4908 Lawrence Street, Plad nt 


bare, Maryiand, 20710. Then I have a sketch here of the 


mired: Live, 
Q With dimenstons? 
A With some dimensions, right. 
* 


10 


18 i 


(2 
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Q Ic there anything in any of your notes that 
indicates what happens while garbage was coming down ir the 


machine? 


A T think J have already mentioned what happens. 
Q Is there anything tn your notes, sir? 

A No. 

Q Isn't 41% 9 fact,sir, that 2s you were citar?’ 


there Mr. Herman, the superintendent, was there? 


A I don't know names. 

Q Somebody from the building was there? 

fh Yes, somebody from the building was thre. 
() Lawyers were there? 

uy Lawyers were there, right. 

Q Ten't it a fact that you opened up the 


hopper door to watch the machine work, 1s that right? 

A Yes. 

7) Ten't it a fact as you stood there two things 
happened, garbage blocked up and Mr. Herman had to put a 


stick in there to btreak it up? 


A No, sir. 

¢ Isn't it true something hit and bounced up at 
you? 

A No, sir 

( It didn't happen? 


~ 


10 


14 


15 
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f No; sir, not once: 

(, Now, sir, you were sttitne here when Mr. Anrorsoi:: 
wan testifyines 

A Yeu 

Q Whittle Mr. Aaronson was testifying, Mr. Tvone 
asked Mr. Asronson about some Quossoin equation, lateral 
force. Do you remember that? 

f Yes 

What is the name of that? 

A Guossoins. 

nat is that? 

A Tt says that 1f I have a bap of «arhore here, 
since we are talking about garbage. and I nush down on iG rr 
that 1t will not orly be compressed, the sides witll move 
out. That's all. That happens tn steel and It happens tn 
wood or any compression member. So that's the ratio of 
how much {t moves out to how much {it moves down. 

Q T will create lateral forces? 

/ bhAG? S Tienes. = 

| And in a situation like that, !f you stacked it 
ip, marbaro, like zarbase bags, lateral forces wouid tend to 
jib these things against the side walls of the machine, 1s 
what. PT st? 


uUntit FT, 


Not 


Stoppe 


Gs You have to 


have compress ic 


} 
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| 

| 

| 


2 Gi Nut if there ‘s weight up above it, if there Is 
3 a p’leup of stuff, 1t would tend to create lateral forces 
4 || that would tend to push these bags out against the side of | 
5 || the machine, is that correct’? 
6 A Tt has to be compressed first. 
7 | @ If there is a big stackup of stuff it gets com- 
| 3 
8 pressed, right? | 
9 | : 
i A Stackup from where? 
| 
10 9) "yom up above. 
| 
il A You mean if it is stuck up above? 
2 () Yes, a pile -- 
3 MR. TYVONE: How far up above? Can we break that 
14 
down now? 
iS | C If there is a pileup of material, you say 
| 
" | lateral forces down at the bottom of the pile in addition 
w | to squashing the material down would squash it to the side, 
} 
8 fa that correct? 
19 f Tf you had two or three stories Gf EG. 
= Q Depending on the weight there would be that much ; 
21 | 
| forea, ts that right? 
22 j 
That's exactly it. 
si | 
Q Less wetzht less force, more weight more force, 
2A | 
thatla vour ratio? 
25 
A It has to be compressed. 
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2 () That ts your ratio, the more we'ght, the more 
< | 
3 i lateral force, the less weiwtht, the less lateral forces, 
! 
4 i right? 
5 Right. 
6 Q) Now, sir, we were talking ohout standards and 
‘ {| you told Mr. Ivone about two standards, one the ANSI standar: 


and one a vepartment of Labor standard? 


10 | ) Let's deal first with the Department of “Labor 

il |) standard. Ts there anything 1n the Department of Labor 

2 |I ; 

le } standard that says you don't have to have interlocks on the 
1 


3 | hopper doors of connactors? 
A Jt does not require. It only tells you what you 

have to have. 

6 | ( Tt doesn't say anything about compactors at all, 


| 

| 

! A That's right. 

| Q Te doesn't deal with the subject? 


i \ Tt deals with guarding machinery. 

1} 5 | 
oy | 
21 @) Wxeuse me? 
oy 

! A Guardini machinery. 

i“, . 
oie Ye) As to guarding machinery it provides for any 
vA | ‘ 

} vumber of ifety devices, its that right? 

| 
25 


ys ‘ | f Mostly jsuards. 
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q fren't there guarding devices when you have 


moving, machinery the operator has to push two buttons with | 
two hands so he doesn't get his hands caught tn the machine‘ 

MR. TVONE: bjection. 

THR COURT: Sustained. 

Q Mr. Leutseh, isn't it a fact that in the New 

York S:ate Industrial Code other forms of grinding and 
chopping machines are required to have interlocks on the 
doors, are they not? 

MR. TVONE: Objection. 

THE COURT: Sustained. We are dealinre, as I 


thought we all agreed long ago, mt today but in 1970. 


O 


In 1970, sir, the industrial code required inter 
locks on the doors of other kinds of srinding ard chopping 
machines, isn't that correct? 

MR. IVONF: Obygection, your Hunor. 

THE COURT: Sustained. 

Indeed, there was no section in 1970 that applie | 


to compictors, is that right? 


A That's right. | 

) Now, sir, when did you examine this machine? : 

A 1974. 

(, when you examined that machine, did you find that 
tn pe +--+ IT think you told Mr. Tvone, you said it was a sat: | 


Eiicaiialiiesctenatileallinteetenasteecemsacadlll 


~ 


10 


Lj 
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machine, that 1t complied with all codes and standards? 
A Yas 
Q Did you not say that tn 1970 4t complied and 
then a1Long came something and maybe it didn't comply later, 
you are sayins 1t f!s as safe today as it was then, 1s thot 
what you are sayine? 
MR. IVONE: Objection, your Honor. My question 
to his. has always been in 1970. 
THE COURT: I agree. 
MR. SHANDELL: I must respectfully disagree. I 


heard the answer. His answer was {it was safe when he 


os 


examined it. 


THE COURT; Just a momert, please, Mr. Shandell. 
Your role does not call upon you to be saying things like 
that. The objection ‘*s sustained. There are several grouna 
on which JT made the ruling. Among others, it 1s that your 
question wis bifurcated, part of which T am sure you did not 
want to ask, in any event. You rephrase it. You let me 
play my role and you play yours. 
Mk. SHANDELL: Sure. 
( Are you saying that in 1970 this machine complie‘i 
nd something happened after that or are you saying that 
princtples of engineering being principles of engineering, 


ini; machine was a safe machine when you examined 1t and it 


wv 


10 


1] 
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was a safe machine in 1970? 
MR. IVONE: Objection. 
THE COURT: There are two questions there, Mr. 
Shandeil. One at a time, please. 
Q Sir, are you saying that this machine met stan- 
dards !n 1970 and things have chansed since? 
MR. IVONE: Objection. 
THR COURT: Again, Mr. Shandell, please, one 
question at a t'me. 
a) Are you saying that this machine met the standaru:. 
in 1970? 
A Yes. 
( Are you talking about any particular standard 


that ever dealt with compactors specifically’ 


Q So what you are sayings ts that nobody ever outlawe: 
before 1970 a compactor that. didn't have a hupper in It, ts 
that what you are saying -- an interlock? 

A Tt am saying that in 1970 you didn't require an 
interlock. 

Q There was nobody who outlawed a machine such as 
this without an interlock, is that right? 
MR. IVONE: Objection, your Honor. 


THS COURT: sustained. We have already got an 


to 


wo 


10 
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answer to that several times. There 1s no need to repeat 
1. 

*) When you say it didn't require 't, you meant no 
lew required oh, 

A The industrial code rule 19 did not require an 


frterlock and U.L. 430, which is C33-- the 4N5I code, whatev-. 
ie number ts, didn't require It either. 


Q bo you engineers design your machines by looking 


at code; or design them according to good engineering 


principles‘ 
A Roth. 
« jo 9 machine might not meet zood engineering 


principles even though you couldn't point to anything in any 
code that said that some part of that machine was bad, isn't 
that correct? 

Mk. IVOKE: Objection, your Honor. 

THE COURT: No, I will allow that. If you under 
stand the question. 

THR WITNESS: No, I really don't understand If 

THE COURT: Kephrase it, pleasc. 

Mh. SHSNDELL: Yes, I witli. 

) When you as an engineer design a machine, GO you 


first ito to look at the code to cee what's illegal? 


' You certalniy -- if you are designing a muchine, 


i0 


1 


18 


19 


| 
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| you should know the code or you shouldn't be designing a | 
| machine. 

Q Sir, would you in designing a machine be concernau| 


| only with what was legal under the codes? 


MR. IVONE: Objection, your Honor. 


A I don't know of any. 
Q You don't know of any? 
A No, specifically. 
| Q So in 1970 if one were to try to design a sa 


umpactor there isn't any code one could turn to? 


A Yes, there are many codes you could turn to. 


one find a code about compactors, a safety code for compactor! 


or ! 


} 

| 

i THE COURT: No, T will allow that if you underst:nJ 
|} tt, Mr. Deutsch. 
‘ ‘ 

A The code provides certain safety requirements. 
} don't understand that it doesn't tell you what diameter you 
should make the ram or what pressure you need ‘tn the pump 

what steel] to use or any of the details. So as to the 
| details certainly you have to rely upon your education as 
| mechanical engineer, a chemical engineer, whatever you are 
| 


i designins, sure, but the code sets certain things that eitner 


you should do or should not do and you should comply with 
HI 
) those dos and don'ts. 
| Q In 1970 if one went to design a compactor could 


~ 


670a 


gw/lf Doutseh-Cros: 


One would have to turn to 


is that correct? 


f One would have to turn to 


would be guarding of danre machinery, 


look in that. 


There was no code that applied 
-Omnactors ? 

Thet's right. You would have 
you were doing your job, you would look 
the various codes to see if there wa 


you see something 


,O know what does thnit mean, and am 


that I shall guard I!t, and 


Now, this says 


in fact puarded. Guarding is 


and this was put ina closure. 
50 !f one were to look at 
what number is that? 
f 19. 
, - 19 one couldn't find 


that right? 


's right, to the best of 


( But one mivht, I think you 


machines ageseribed thers 


vs ri:nciple: 


codes, and 


va Ae 


to ¢ 
it up and 


anything. 


I guardin: 
this 


simply putting {!t Ina 


industrial 


my 
sald, 


LO which 


reneral principles, 


one of them 


ana 


pans, 


specifically to 
valuate, If 
look uf 


The ib 


about guarding of machinery you would want 


this 


machine wae 


closi're 


Ccoac <= 


anything that specificali 


knowledge. 
Find analfous 


ons could look 


~ 


10 


u 
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Mk. IVONE: Objection, ur fionor. 
TLE COURT: It has already been asked and answereu 
about thrice, so T will sustain the objection to that. 
In lookingg uhrougn code 19, o: comes, for tneta:. 
to a sect*ton that deals with stuarding plastic scrap srinder: 


18 thet correct”? 


ier machines. 
THE COURT: tT think that the code cdes caeal with 
‘t but I don't see the relevance, Mr. Shandell. 


Mi. SHANDELL: If your Honor please, may I argu 


THE COURT: Wo. YT satd IT don't see the relevance 
Let's ro on to something clse. 

Q Myr. Deutsch, when you went to look at thet code 
to see if that machine should have an interlock, did you 90 
just for compactors tn that code? 
h T looked under ruardings of machinery ond jin this 
case this tf a slow-moving ram -- T want to ecay alco that I 
\sokad vp rulligs by the Board of Appeals and on sclod-mevin 
roms no tuarding 15 even necessary. They have sctunlly 
ry led, and T have the case right here, which stater that you 
' 


mon't even need a runard, but they have exceeded -- that a 


Job ler people have exceeded the «quirements ard have, 


~ 


i6 


bs 
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ruard in 


MR. SUANDELL: T move to rtrtke the 


44 


re: ponsive, + vour Honor pleacs. 


ower 


6: 


nformance with good enzinecring 


at 


lim COURT: The last sentence J would aerce 


you and I will strtke ‘t ond ask the jury to disregard 


Ir, under muarding of dangerous machinery 1 


code 19, ore there not requirements for tntecrlocks 


various of those machines? 


Mh. IVOWE: Obgectton, your Honor. we a} 


aratn into different types of machiner. 


THE COURT: I will allow a question 


Or not there !5 any portion of section 19 that existed 


1O7C aealtng with inter'c*ks for any machinery. 


TVCNE: Resardless of whether 1t 


THE COURT: TI said any machinery. 


WITANOS 3 Yeu, any machine, yor. 


And in coae 19 there is no section, 
hi7O, specifically ahout a compactor elther one 
her, 2 TAVE PICKTt 


! That's right. 


on 


mn 


44 


7 


roine 


Ann] Ins 


the 


way 


» Is there anything in section 19, Mr. veutech:s 


nN, 


or 


no, 


Me 


th:: 
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Now, do you say to this 


compactor such as this dr. not req 


safety a interlock on the hopper d 


I eateroricnlly state t 


require an interlock. 


Recause cafety doe: 


caying,? 


ry it la 
hat’: 


i 


TIAA: 


Are you fam!liar 2) 


tion Poundation standar: aumher 13 


compactor: systems? 


T have sren tt. I don' 


MR. TVONE: look 


witness? 


THE COURT: not b 


MRK. IVONE: JT made a mi 


" 


to the All JI wanted to d 


witness. 


date and so forth. 


|e 
Ly 


due course. will 


Would yatake a look at 


Court and jury 


ulre for the 


ny 
VU 


or’ 


hat thts machtne 


require that, 1 


for vrefuse comy 


t know 


at that before 


cing showr: to 


stake. 
js the 


Oo look at 


t the examiner 


ee 


personally 


section %, 


tht 


] ntere 


fa 


4 


it 


wry. 


"shown 


nub!) Ti 


paragraph 


no question 


roing 


you 


can 
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no question. 


MR.IVOKE: Object: 


THRE COURT: itlemen, 


section ‘.] 
T would 


Now ts the 


‘oOuns. 


Your 


about certain 


like to 


Honor, 


standards in 


that 


time. 


POY 


T thourht 


a moment, 


T don't know 


soon as he 


then object and I wtll 


All right. 


In telling ue 


earlier 


Can I. read it? 


Surely. In telling us 


asks him 


what Mr. 


rule. 


earlier, 


Mr. 


look 


Tvone, 


Shandell 


at 


Come 


1970. 


we 


up. 


understood 


There *. 


Shandell 4s 


comething, 


Mr. 


helieve 


Deuvsch 
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May I read it? 


THE CO'RT: He wants to read it, Mr. Shandell, 


(Pause) 


A Okay. 


Q You were telling us earlier, Mr. Deutsch, that 
when you examined this machine as you examined it in 1974, 


it did not recuire an interlock on that door for safety. 


Did vou have in mind paragraph 5.1 of the National Safety 


Foundation standards for safety? 
MR. IVONE: Objection. 


This does not require -- 


THE COURT: Wold it. Mr. Ivone wants to object 
strenuously here. 

Have you completed your question? 

MR. SHANDFLL: Yes. 


THE COURT: You wish to object? 


MR. IVONE: Your Honor -- 
THE COURT: I just want to know, do vau object? 
MR. IVONE: I am being put in a position, vour 
‘iiimor, where a jury is being asked to infer certain things 
imost surreptitiously by his constant questions. 
THE COURT: Please, Mr. Ivone. The jury understan.t:, 
iad] well the judge will rule on objections. This is a 


Stoiumdated, unexceptional practice in our profession of which 
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they know about. T don't want any areument from you on that. 


: | 
; 3°] To simply wish to knOw, now that we have heard the question, 
' 
4 do you object? | 
5 MR. IVONE: Yes 
6 THE COURT: May I now sce thts document you are 
‘ Jooking at, Mr. Deutsch? 
8 THR WITNESS: Yes, str. 
9 , 
(Handins ) 
0 are sie oie : 14 bean ane ' 
l Pie. COURT: My ruling is as follows. irs) of 
i | all, T wtll allow the witness to anecwer the ouestion whieh 
12 || 
J understand s!mply to be really whether or not Mr. veutsch 
13 nn saat hc ete ed. ait es - ‘ 4 lle h 
was ever ware of this organization, something called th» 
i4 ; ; ~ 
Lattonal Sanitation Foundation, that tt had such a statement 
1} 
15 ” 1 
or rule or proposal. 
16 : 
However, pentlemen, as you must know, T am 
I 
aa 
eotne to instruct the jury that whatevei standards mav have \ 
| 
iB |] . 
j} been promulgated In the industry or by ordinance or statute 
i9_ || 
7 after 1970 has no application here. 
20 | : . ; ; ey Ae 
| On that basis, were you aware of that 5.1 of 
- | a : 
| ‘he Nattonal Sanitation people? 
22 || 
\| Thi WITNESS: Not directly. T knew that there 
2s | 
| 8 no code requiring interlocks, and this also states that ' 
wa || 


Interlocks ore not required. 


( Would you read it, please? 
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A T sure will. 

THE COURT: Just a moment. 

Did you hear that question, Mr. Jvone? 

MR. IVONE: it heard it, your Honor, but 1¢"s 
gotten to the point where I don't know how I can possibly 
object. It almost sounds ridiculous, my cbjection, at th's 
point. 

THE COURT: Mr. Ivone, traditionally for at 
least efght centuries lawyers have been free to object. 

I don't know why today you suddenly think you can't. You 
may not like my rulings but you have a right to object. 

That is why I interrupted. I would suggest rather than sulk 
about it you object. 

MR. IVONE: I am not sulking about it. In the 
eight centuries lawyers have been doing what they have been 
doing, tn the ten years I have been practicing, I domt 
make useless objections. 


THE COURT: You certainly have the right to 


object 
MR. IVONE: I am not. No more. Go ahead ana 
read It. 
A This is section 5. I will read the entire 
wotion. 


"Performance and Safety. General: The safety 


18 


19 


25 
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"requirements set forth herein are considered to be minimal 
and In no way are intended to encompass all requirements of 
the occupational Health and Safety Administration or other 
regulatory agencies." 

Then in 5.1 under "Operational Safety." 

“Compactors shall be so designed and constructed 
as to protect against tnadvertent entrapment of an individua 
or his extremities tn any moving mechantsm. The refuse 
compacting vone shall be totally closed with an Interlockine 
door, panel or closure or shall be otherwise adequately 
protected against entrapment of the person's oxtremities." 

Tnere ie no requirement. Tn other words, you ar 
given the choice of you can put that on but you can have, 
as it says, or shall be otherwise protected aga!nst entrap- 
ment of person's ex.tremities. It gives you as the engineer 
a choice to use good practice. f you close the machtne tn 
and you have the door on it, that protects it from tne tIn- 
advertent -- in other words, what they mean, if you are near 
the machine so yon can't turn around and get your hand cauch! 
i! §t and you certainly cannot do that in th'ts machine. 

Q If the door was adequately protected, why would 
they use the phrase "Interlocking door," sir? 


A If there Is no other way of doting it, they give 


xi thai choice. In cther words, you as an engineer have a 


y 


© 


10 
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choice of things. Generally the codes do not try to bind 
engineers in too tightly or you will end up with machines 
that really don't work. We have had this illustrated In our 
automobiles where you had the buvzer and then they reseinded 
the burver and so on. “So they try vo sive the engineer as 
much flexibility as possible, and In this case they complied 
with that. They said, "Yes, tf you have -- you can either 
put In an interlocking door." 

That would be tne case, let's say, in a househol: 
type thing where a housewife might put her hand in. You 
might want some sort of interlocking mechanism. But on a 
commerctal unit which {s completely au‘ omatic, done hy 
professionals, which is high up and extremely difficult, to 
zet to, then there is no need for an interlocking door, 
especially when you have two harps there and you have a hole 
for putting a lock on and then you have instructions which 
tell you that the operator, that is, the man who overates 
it, is only to do what he !s told in the instruction manual. 
The instruction manual specifically outlines what he ts 
supposed to do, nothing more. 

C Thank you. 
A Then they say, if there !s anything else, call 
lie serviceman. 


Q Now, sir, onc of the things that a manufacturer 


~“ 


10 


1] 


14 


15 


680a 


pw/1f Deutseh-Cross 635 


of a product with moving parts would be required by ood 


i 


engineering pract to do in the interests of safety is to 


provide instructions for the use of the machine in some forn 


A Yes. Not always. Some machines are better 
formed. I have clients and one 1s specifically a garbaye 
compactor on a truck, and they have found that with their 
people who are operating the machine that in lieu of an 
Operating manual they have a three-day tratning course. 
They find that manuals don't work. <so what they do is have 
a training course with the men and they do thut. So the 

ompany hos an option. Either it can supply 4 manual. 
Jt can do both. Sometimes they supply arn nour or two, 


send a man down, and instruct them on how to operate it. 


They do both. Then they leave open a phone number, saying, 
"If you get into trouble, call our serviceman and he will 


Q You did tell us in reviewing this case one ol! 

the thiie@s that you took tnto account In deciding what 
fevy norecauttons were ieeded was the fact that there were 
ustructions that this was a completely automatic machine 

‘wd the operator should not enter into the part where the 


woving oarts are? 


A Very categorically, yeSe 
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Would you please read those Instructions, si 
The entire instructi 
Q No. Kead the part which says It 
automatic machine, the operator snould keep tLimse] 
the part where the moving parts are. 
This manual -- foreword. 


y 


manual provides -- can I possibly get 


water, please? 
THE COURT: Yes. W } i tal é recess at 
this point and you will be furntshed with come water 


will take the morning receis 


men, about ten minutes. 


(Jury present) 

THE COURT: Now, Mr. Snandell, 
more questions? 

MR. SHANDELL: 
I belteve. 


THE COURT: We i} } Lb read back t 


(Cuection read) 


This, first of all, tt is called the 'Gobbler 
ledel li and 20 Sarvice Manual." 


s"mply a table of contents 


ope 


UO 


6 


7 
‘ 


9 


10 


19 


l/ of 
pecificattor Om the material. 
; r, will you read e part where it says, "Keey 
your nands out of the machine 
} 4 9 T wl Lie Ar au IL . 
‘thie manual provide: the Gobbler" -- this 4 
foreword. 
"This manual provides a Gohbler user with 
description of the operating principles and the recommendad 
r Jlation procedure. 
"Further, to afford the Operator with tns'eht 
‘nto the internal workines of the machine compiete 


instructions for propeily operatine and matntainine th 


inf. are presented along with pertinent eleetrical and 


~~ 


wdraultce drawines and schematics. 
nally, since a number of machine components 


man he readtly replaced by the user or by normal renrtrs 


m.d@, 2 parts list and troubleshoot.inge gputde are inejucded. 


futo Pak Company enrineers are available to provide further 


sststance to the enstomer when needed." 
Then under "General vesertption" on pase 5. 


ian 


If is cpeectfteally destgned for use when larze volumes of 


Gobbler 15 a unique system of trash coimnoiction. 


i*fuse must be compactly and automatically stored for later 


il from the premises. Kefuse 3 deposited by the 
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"Gohbler into p»per bags, metal cans or plastic containers. 
The Gobbler 15 9 stattonary compactor (Fig. 1), a laree 


hopper on top of the compactor recetves the incoming tra} 


This hopper tc a larse hydraultcally onernatod hortvontn) 


ram. several *nches above the ram a Ji ht beam poeres 
hortrontally across the unit Into an externally pos!tion 
ohotoce!1. The packing, operation 1s completely automatic 
and 15 inittated 2s Mon as enourh trash accumlates to bluek 
the lieht. beam for five seconds. The ram actuat’ or mechonit: 
begins Its cycle retracking the ram. ‘trach then folls from 


the hopner tnto the space ahead of the ram 


out Into a chamber where it 1s compacted. 


through a sivine tube and cradually transferred into 

or can. all the trash is forced out in this cye 

light beam will no longer be blocked and the ram 

In the extended position. If, however, more tras 

to block the light beam for another f've seconds, the cycle 
will be repeated. The cycle wlll cont'nuec as lone as theo 
light beam if blocked for 9a continuous five second tntervo). 
dnen the container is filled to the required degree nas pre- 


- 


ietermined by the cettirg of the snout switch (L.£.2), 


opens a elreult which will shut off the untt and a red tr 


| -ator lamp on the cont.rol panel fs liyhted. An empty dirpo..il 


wiatr-Y must then be substituted for the full one, at whiei 


10 


1] 


12 


18 


19 


.i@ ma 


at) r 
and 
to t 


drive dip stick 


nece 


Tf you want 


insure that 


starter hox, 


on. The ma 


disposai co 


Limhted on 


ssary, 
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chine is ready to run agatn.' 


Pase 7 1s installation, showing how to tnstall ani 
ey hh A 
ragraph i. 
"When the ram 1s cycling, press the reverse 
listen for the ram to stop, turn the on/off 
he off and then release the reverse switch. 
Ow in retracted position. Rechecyx the hydraulic 


for full oj1 level indication, add hydraulic 


see Section 4-c." 


Q 


Parse 38 1s a sketch of the unit showtng dtmension 


rirure 3 square » motor starter hox. 


Page 10 ic operation. JT will read one paragraph. 
me. to read Lt. al, JT witli. 

"To place the Gobbler in operation, first 

proper electrical power is supplied to the motor 


turn the on/off switch on the control vane) io 


chine will now operate automatically until the 


ntainer becomes full. When the container drops 


snout, a red indicator lamp marked 'full' 15 


the control panel. 


Then it goes into drawings and specific details. 


This is paragraph K. 


"When the hydraulic system pressure reaches 240( 
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"psi" -- that 1s pounds per square inch -- "due to back 


pressure exerted on the ram, the pressure switch (Fig. 8) 


will activate, energizing the MI.-1 relay coil, reversin7z 


" 


the blade trcevel. 


Page 12 15 another sketch. Pare 13 1's electrical 


unit, tdentification of electrical units. 


Page 12 1s location of baste untts 


Page 14 is electrical schematic (Fig. 6). 

Page 15 is a hydraulic schematic (Fig. 7). 

Pare 16 1s a hydraulic power unit. It 135 what 
we call an exploded diagram showing the parts as they are 


separated. 


I jump from pare 16 to 24. So I don't know 
what happened to the interim pages. 

"General. It may be necessary to hose down 
hopper, the ram cycling area and the machine exterior 
with hot water as required." 


"Hydraulic System." This is paragraph C on 


page 2. 


"The Gobbler hydraulic system tu self-iubri 


nd normally needs no servicing. Maintenance consists of 
‘heckini the dip stick for the hydraulic reservoir o1l level 
with the ram in the fully retracted position end replenishir,; 


-cessary with Citco Pacemaker No. 38 oil", et cetera. 


servicing suitde. 


O11] reservoir 


the pump suction f1lley 


lew hydraulte of] to the prope: 


recommended 


procedure, 


Kecheck the dip stick for proper o11 Jeve! 


ram fully retracted 


"Recommendations. Normal service and moaitntennne 


procedures described above may be performed by build! 


natntenance personnel. They should be thorourhly familiar 


with the contents of this manual. Appropriately experienced 


personnel may perform electrical and hydraulic service, 
adjustments and replacements of parts should trouble occur. 
However, the warranty is 


Specifically and unconditionally 


vid should disassembly of the following be attempted. 


"One. The hydraulic power unit, (Fig. 8), which 


includes, a, electric motor; b, duplex pump; c, reversal 


alive; 4d, reversal valve solenoid; e, pressure switch; f, 


2 
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“thermal overload switch. 

"Two. Electric control panel. 

"Three. Element switches. 

"Four. Hy@raulic cylinders and, five, photo- 
assembly.” 

Now, on page 26 you have a troubleshooting euid 
and underneath that there 15 a bracketed section wh'ch 
says: 

"Asterisked Items can be handled by buildine 
' 


engineer.’ 


Now I will read the asterisked items. 


Under "Symptom" 1{t says, "Unit keeps runninge, 
and the asterisked ‘tems are, "Dirty lens on photocell; 
remedy, clean lens. Dirty lens on photocell exciter lamp; 
remedy, clean lens 


"Photocell assembly out of alignment, align 


All these, incidentally, can be done on the out- 


"Defective photocell exciter lamp; remedy, re- 


That's the only asterisked item. 


Then under "Motor keeps running -- ram does not 


move or moves slowly in a jerky manner." 


w 


~) 


a a tc se es SUE aeaeneeeneeneeeenen 
. *y 
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The one asterisked item is low hydraulic o11 
4a the remedy is id: O22). 

Uncer "Motor keeps running, ram stuck fully 
extended, ticve are no asterisked {tems, so that the buildir 
engineer should not do that. 

Under "Motor keeps running, ram stuck fully 
retracted" -- I am sorry. The first one was "fully extended" 
and the second one Is ‘fully retracted!’ Again there are no 
items with asterisks 


Under "Unit stops running, 


motor starter box circuit breaker open. Remedy, press start 


box reset button. 
"Bag or can full. Kemedy, replace. 
“Blown control circuit fuse. lemedy, replacr. 
"Blown fuse in main line disconnect box. 
Khemedy, repluce." 
No other asterisked items. 
Under "Symptom, fuse keeps blowing." Asterisked 


item. "Tmproper control circuit refuse. Remedy, install 


proper fuse. 


under "Probable caus 


"Improper main line disconnect. box fuses. Remedy, . 


' 


lustall proper fuses.’ 
That's the only two. 


Under "Unit not packing properiy." There are no 


— 


to 


f->) 


10 


1] 


12 


13 


14 


15 


21 


& 
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astertsked ttems. In other words, he 1s not supposed to zo 
Into it. 


That ts it. 


| 
| 
| 
| 
| 


\nd that is where all of that says this ts an 
automatic machine, keep your hands out of it, !s that rights 

f That's right. 

( Now, Mr. Deutsch, you have been telling us thet, 
among Other things, an tnterlock wasn't necessary in this 
eace because tt was a completely automatic machine and there 
was no need to go in toward the moving parts, is that right? 

N uhat £8 part.of 0. 

( NOW, tn coming to tnis determination, were you 
ever advised that itn use these compactors used to have 
blockages and bridging above the electric eye so that somebo., 
would have to go in there and break up the blockages and 
bridging? were you told that? 

fh No. 

G If this were a machine that developed . ages 
and bridsing so that as it was used the customer founu that 
te haa to tssue a stick to his employees to stick the stick 
in there and keep breaking up the blockayzes and bridge. , 
Luen it wouldn't be ar autometic machine that you didn't 


lave to have any safety devices such as an interlock for, 


1: wnat right? 
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the machine was run continuously, it wa 
normal garbage sent down therr would 


blockages or bridging. 


the machine and by my experience witi. 


period did you watch this machine 
for approximately an hour, maybe an 
two hours. 
the Inctaller of this machine, tiie 
Company, and its off!cer, Mr. Danviger, 
block and bridge even if the machi 
cOntinuousiy, you would disagree? 
would strongly disagree. As a matter of fact, 


It worked very well 


Mr. Herman said -- 


THR COUKT: Let the witness finish. 


Wher garbage came down, the machine worked very 
ll, and it came down only one or two bags at a time, fille 
hopper and then when the light was broken it fell into - 
ram came back, the garbage fell in and there was no 


le whatsocver. 
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lL want you to assume, Mr. Deutsch, that as the 
customer used this machine, as !t was in operation, if a 
porter wasn't there to make sure the garbage wold fnll down 
then tne mochine would not operate. 
ime 

Would you repea 

lf a porter was 
would fall down 
Ol Operate. Would you 4asSume that, plea 

A orter was not there? 

Q P a porter was not there to make sur he garbs 
would full down to the electric eye, ther the machine would 
not operate. 

You mean the door was retriucted so the garbage 
would not conie down. There is a top door to stop thea garbay 

that what it 1s? 

We will deal with at in a moment. Now I want 
you his I want you to assume it has been 
testified at this trial by other witnesses if a porter wasn’ 
everent at the machine to make sure the yarbage woulc fall 
iuown to the electric eye, then machine would not operate 
vould you assume that, please? 

L will aesume 1 but I dont understand 


‘ 


vw derstand how it couldn't fall down. 


naryem 
hey didn't operate 


reason they stopped onc 


found out f a porter wacn't there to make 


down t a} * » a "no wouler:! 


onerate AScume that. 


Then under 


aevieor be reantred to 


Underwriter's Laboratories standard. 


became come ANS] 


Do you have li standard in front of you? 


turn to 1t, 
{tness hands document to Mr. Shandell. ) 
SHANDELL: May I, your Horior? 
HE COURTs. Yes. 
Q hat standard doesn't say that interlocks 
are not required, does it? 


Yes, !t says that {interlocks -- on page eleven 


it says the rotor --"rotors of motors, pulley belts, 


9 


an 


~ 


co 
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gears, et cetera shall be so closed or guarded as to adequat 
! 


reduce the ltkelthood of injury to persons. 


That was paragraph 13. 


with reference to the requirements in paragraph, 
3, the degree of protection required of the closure depends 

upon the general destgn and intended use of the disposer. pu 
the factors to be taken into consideration !s judging the 


acceptability of exposed moving parts are: one, the degree 


of exposure; two, the sharpness of the moving parts; three, 
the 11kelihood of an accidental contact with the movine 
four, the speed of movement of those parts; and five, the 


+ 


likelihood of fingers, arms or clothing beJng drawn into the 
moving parts such as at points where gears mesh, where 

bolts travel onto a pulley or where moving parts close tin, 
pinch or shear action. 


nm ry 


: Would you read Section 102 there? 


D> 
be 
Ky 
ee} 
ct 
1 
OQ 
Oo 
3 
D 
0 


2n page 28 under "Special 
isnfety Features Gereral." 

"If the normal operation of a disposer involves 

icetdent) hazards, suitable protection shall be provided to 

‘duce such hazards to an acceptable degree except as piven 


in parayraph 106 througn 110, the details of guards, safety 


relense;, Interlocks, e cetera not specified but the need 


| 
| 
| 
. 
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"for such accessories and their adequacy, if provided, are 


to be determined from a study of the complete disposer, its 


Operat‘ng characteristics and the likelihood of accidents 


resulting from other than gross negli 
nN, Mr. Deutsch, that the desi-ner 
sposer, @ similar machine, would have to make 
likelihood of accidents arising out of the 


use of lis mac! 


safety devt 


ces to 
help prevent uch ace nts an ae rola let would be 


appropriate? 


complete without 103. 


answer my question? \ L let. you 


102 answers the question, doesn't 
It, really? 
& Am I correct that what a designer should do 
under that section, in general engineering princ‘piles, 


consider what the hazards are, consider what the available 


safety devices are and decide what would be appropriate to 


ic 


afeguacd the operator of such a machine? 


You 
Ts that what he basically has 


That's right. 


And if a destwener was unaware of the existence 


oo 


persons, 


mentary 


interlocks, he would not be a 


1) 


machines with moving parts, would 


. ~ri . - 4 «4 y 
rlock existence. 


enmrineers are unaware of {nter- 


nave gotten through school. 


yOt through school. If he decid 


ving parts like that, should he 


familiarize himself with the 


devices such as interlocks befor 


has moving parts that are liable 


a motor control switch other 


on the disposer shall have a 


"shall. 


when they want something they 


something that is required and 


~] 


10 


11 


14 


15 


19 
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was provided here in this machine. 
j 7 r ~ 4 . | " sit » 
Q Wold you point out the plainly marked "off 
. 1 | 
position on this machine, please? 
4 
A If you give me the top view. There is one with » 
% 
a top view. You haven't given me the wall switch. 
I have all that are in evidence at the moment. 
T have a:*\ these. You can take a look at them. See if any 
of them ives you an appropriate view. 
T nave seen a view showtng the top of this con- 
trol panel. 
MR. iVONE: How about this? 
Q Is this the view you are talking about’ 
A Yes. We wila start with this one. Exhibit numb: 
7. Do you want me to circle it or anything? 
% 
Q Show me the plainly marked "off" position. 
A Oo you have a pen or something? 
Q [I think the Court must have. 
A\ This doesn't work on the photograph. 
I have got it. 
(Witness writes) 


A On the control box there 1s an on/off lever, rift 
just within a foot or a foot and a half, one-eighth inch, 


ul the control panel on the machine, and that has an on/off 


ou can see plainly marked on the cover of the bo». 


front of 


¢ fo . 
T S On 


698a 
Deutsch-Cross 653 


the wall? 


far ts that from the operator? 
eignth tr rom the control panel. 
far j it from the operator who stands in 


A There 1s no reason to stand in front of the hoppr:| 
door. What does he have to stand there for? 

A To break up blockages. 

A\ He doesn't hee to break up blockages. 

, Pnd that ts the whole basis of your opinion, 
that the operator does not have to break up blockages, is 


that right‘ 
A The 
THE 


correct? 


It 
ne, 


—4 


Right here you 


word "orr." 
@ Wou 


ae oh aa 


AK Right there it 


brackets. Rirh 


question I have is are there "on/off" switches. 


COURT: And that switch is on the panel, 


WITNESS: Right. 


can see "on/off." There is the 


ld you mark that where it is plainly marked 


say "off," and I will put it in 
t there 1t says "off." To the left it says 
a. 


10 


14 


15 


& 
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MR. IVONE: Is that marked in evidence? 


MR. SHANDELL: IT am sorry. It ts not in evidenc::. 


Mark this {nto evidence. 
MR. WILENSKY: No objection. 
(Plaintiff's Exhibit 9 recelvod in evidence. ) 

) Now, sir, is it correct that the whole basis fo 
your opinion is that a man didn't have to stand there at the 
open hopper door and break up blockages, is that risht? 

No, it isn't the whole basis. It is part. of the 
basis. 

« Now, sir, you talked before and you reached intc 
the air and you grabbed something -- you talked before about 


a door to shut off the garbage. 


A Oh, yes. 

Q That is something you saw? 

f Something I saw. 

Q When you went there in November of 196/}? 


THE COURT: "74. 
MR. SHANDELL: '74. Excuse me, your Honor. 

Q Was that, the presence of that door to shut off 
ihe garbage *“oming down, part of the basis of your opinion 
nbout the safety of this machine? 

A The original -- the equipment in 1970 was not 


exactly the same as what I saw. That portion had been chan 


10 
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fire door which could have 


to do the ime t ne 
Q ir, when you saw the door in 
hand] on yOu ld ! closed 

Yr . 

hat wasn't in existence when 
happened, !s that correct‘ 

There was a similar door, a fi 
closed aut t lly in the event that 
fire would not get up in the apartment and 
Operated and do the same thing that this. 
the way, HIBTE. 2, hows the pre 

Right "ne door that was 
time of th iccide; didn't have a 

" O one took a picture of the t 
We have them evidence, sir. 
the other pictures: 
A No. I did 1 
it manually. 
Here. lhat's the door that wa 
‘ing in existence then. You don't see any 
iwor, do you? 
A This was moved. ‘This picture 


ion't see the top of it. This was 


there 


handle like 


op that T 


8 identified 


wouldn't 


moved 


655 


operated manually 


this accident 


re door, which 


was a fire so 


which could be 


nis exhibit, 


by 


esent door that T say. 


in existence at the 


that on it? 


recall. 


Did I show you 


nquire and f'ound out yamcould operate 


as 


handle on that 


show you. 


somehow. 


I don'i 


that position. 
You weren't there 
, were you? 


Aw oth 


en LUumea around. 


\Otographs 


here, 


am not sure whethe this 1s a handle or 
is somethinz here that looks like a handle. 


You have no way of knowing how thet other door 
“ > 


worked in any way, you didn't examine it, 


ee here what looks 
not sure whether that is or not. What 
THE. COURT: What exhibit are we !ook 
MR. SHANDELL: Figure 2 from Exhibit 
ionor. 
There is a U-shaped handle. 
You say that. ts a handle? 


I am not sure. 
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| 
2 Q Would you mark that”? 
3 A [ am not sure what this 1s (writing). T put a 
4 question mark they 
) After ¢ mining this machine, you wrote the next 
! 
2 day and asked for Auto Pak to furnish you with any voluntary 
r Standards on compactors, did you, 
8 A) r 
A " 
9 
O that you might look at them to see to what. 
10 extent ther } ympliance with etandards or not? 
i fy Tt is possible sometimes when doing an investigatitn 
aa ; 
of this type that sometiues new stan irds. come out, you know 
13 
you can't tay on top of everything, and it 1s good nractice, 
14 a . ’ ’ ! » kk ‘ 
Just aS your doctor does, if you are not sure you ask somebo::; 
15 | : t 4 " " ene dim wile! 4 
|} who is in the business and say, Hey, are there any standard 
16 al : 
that T don't know about that's what I did. 
| 
i? ; 
( “9 you assumed that the people in the bustness 
18 | j \ a] + J T Ais 7 7 at £ Vy 
|! would know about any standards that you didn't know about? 
19 vies : “ae : , 1 ae : ire: 
That might be the case and i wanted to be sure 
| 
20 i { 1 + . 
r J a@tdn overlook anything. 
21 
() Did anybody send you any standards? 
22 
A NO. 
xs | : 
| Q Not even the National Sanitation Foundation stan 
! 
2A 
|} «urds, Is that right? 
| | 
25 || 
; i That's ripht. 


an 


18) 


14 


15 


16 


17 


18 
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MR. SHANDELL: I have no further questions. 


THS COURT: Do you have anything further, Mr. 


MR. ITVONE: No, your Honor. 


THE COURT: MWhank you, Mr. Deutsch. You may be 
excused, sir. 
(Witness excused ) 
MR. IVGNE: May I have that letter that was take., 


from my tiles, the one just given to you by Mr. Snandell 

Thank vou. 

THE COURT: Now, Mr. Ivone, do you aave another 
witnes 

MN. IVONE: T don't have 9 witness, your Honor, 
but IT do have certain items that I would like to read from 


a deposition, if I may. 


nH 


can avoid reading the deposition of Albert 
Shayne tf it can be agreed that In substance it will perhap: 


neither add nor detract from this case and T wll avoid 


reading !t, your Honor. I am making the statement tn public 


o 1f anyone will agree I will refrain from reading it. Othe: 


vise T will read the entire deposition. 


THE COURT: Tf it is your view it doesn't add or 


subtract, I don't know why you bother to read !t. I don't 


understand what your po'tnt is. 


4) 
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th 


tou 


f 
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KR. TVONF Let me put ft this way: will It be 
conceded that Mr. Shayne did testify at a deposition? Tt 
will no he ( ynceded 
MR. SHA! LL, )f rse J will concede it. 
MR.IVONE J not asking, the Court to concede 
rye e things. 
MR. SHANDELI Of course J] concede Mr. Shayne 
testified ata deposition in this cace 
Mix. 17 1D 1? Tam trying to do: is to evoitd 
reading of some 30 or ‘+O page Can !t be agreed 1%). sum 
and substance ‘tt will neither add anything -- 
MK. SHANDELL: Mr. Ivone, if you want me to 
tipulate to anything he said I would be glad to stipulate 
anything he 11d but that is a hard thing to stipulate to. 
THE COURT My. Ivone,; it. is your decision. Tf 
you feel that way, you don't have to read it. don't und 
Land T have never heard anything like this. 
MR. IVONE: May T read for the moment from the 
deposition of Mr. Herman? 
THE COURT: You are talking anout the wttness 


he re? 


ho a py eared 


MR. TVONE: Yes, yvour Honor. 


COURT: As a 


THE 


MR. IVONE: Yes, your Honor. 


live witness? 


16 


OF .t 


ing 
I Lae] 


Sout 


fhen “yr. Merced beran to work 
was he immediately a 'g@ned to do porter 
| 3 ay ye 
L-Thy 4 ly \V| - - ‘ 
whet i ir. Merced commence 
he compactor machi ar a you know? 
ay “Ly { Ime, | fe 
C 4, ’ i ! 
! 1 ° 
vet wie vr ¢ 1 WO ig | 
number seven at what date? 
A, ometime in 1971. 
Pare = e Ge 
iy M H ‘man ar 
\ MY merman, were any me Ay 
hbridge, porters or otherw' , e inoaured 
course of the use of the Gobbler-16 machine?" 
ontinued question. 
rior Do Jude Ls 197 Let 


\ 


‘idge, 
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elves to this particular m 
The answer appears 
a T think Me 
he bars, you know, because 


bag, you know, nua he 


think he was the 


oe ! 


Line 4. 


Pape 


35; 


achine.” 
at line 
reed. He 


the plas 


> 


seratched 


" 
one. 


o ¢ o 
S goes 


his 


+] 


hand 


for 


Outh- 


work ? 


throuch 


or 


tne 


somethir 


i | 
706a 
| i/1f ood 
Z On any or Tor Ineo tne bulldine was 
) ynetructed , r employes af uthbridze ever Injured 
, y par of 1 side of I 
. | 
8) F t} ) Py j rT Y CTE 1 Lo Lur ) rie 
; Ay rar ttemnt > place thetr nd ' de 
2 
Gl I Nn 
a 
e 
wv OW OA 1 from Fai oni ig xhtb ahi 
ul MR. ISA! Your hunor, y J onttnuec ti 
9 
2 , . ‘ 
f aminati } re | 
” ; DELI . would want to reod from that 
? > inatio 1s0. 
is ) 
” WR. TSAAC: Before we get to anotner exhibit. ' 
ty . h “ $ a2 
o HE COU! irst of all, Mr. Ivone; if there 1‘ 
2 exhtibtt In evidences you can read that during your summa- 
18 ’ { } . . mY vies eter bie pores 
10 hut not now. econd of 40d, cit there oh ny mere Ormels 
| 
19 , ‘ : oe a ‘Sted nt of the way 
deposition business, let's pet that out ol he way. 
! 
¥. ‘ ’ 
0 Mi TVONS: All right, I have no obyeciton {i yc 
| 
’ » , Sas ' 
2 nt to read omethine else, except it should he on thei? 
| | 
v2 
r mje. , 


i THis: COURT: I don't know of any such rule at 
il. We are dealing with a witness named Herman. He nas 


i 


| 

bcon ne,e tn the flesn. Let's met what he had to say over wit dae 
; | 
! 


| 


vez’ 


ne w 


when 


hands 


nis th 
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acree Ith you, If you don't mind. 
Mk. TVON All right, ie, LT have no objection. | 
Hk COUR hatevor Tt t: you int to read, 
from the herm if 'tion. 
Kk. ISAA Y Iitinuity' ake may I read 
questior id answer that Mr. Ivone just read” 
t (OUR Ye . 
Mire TOAAC oe ie kel: aa ar 
* 
Wey e porter | ructed to turn the 
ne off befor ttempting, to place thelr hand: 
achine 
' v ' \ 
Ry counsel representing my office at that tinic. 
not O sure that you have testimony that the porters we 
instructed to put their hands in the machine. I think . 
Itness has testifie ist to the contrary. 5 
" Mr. Herman, do you know of any cecssicn 
porters before July 13, 1972, would have to put thet: 
side the machine? 
a Was any part of a porter's duty ‘to put 
ands insitde the machine on any oecasion? 


" \ No tt 
Thank you very much. 
THE COURT: oes 


anyhody elie 


want to read (rc 


 ] 


Qe 


9 
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MR. SHANDELL: Yes, your Honor. May J have a 


moment? 


ers, 
( Pause ) 


NLT YC1TOn ' NI 
THE COURT: While he is looking, ™r 


you got any other witness or documentary exhib! 


hasn't been put in evidence yet? 


as I indicated before. 
THE COURT: I said -- 


MR. IVONE: That's all I have. 


- Ivone, have 


t which 


MR. IVONE: No. rT just wish to read from one, 


THE COURT: If the exhibit is in evidence already, | 


JT would prefer, as is generaily done, that youn 


refer to it 


during; your closing argument. Do you understand me? 


MR. IVONE: TI heard you, your Honor, 
nave understood you. 


THE COURT: Is vhere anything else 


already in evidence is what I am asking. 


MR. IVONE: JI do not have anything 
THE COURT: Mr. Shandell, have you 
;iace’ 


MR. SHANDELL: I am trying to find 


Page 54, line le. 


yes T 


that is not 


else. 


foune the 


what I want 


to 
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"Q On those occasions when you saw the 
porters using the sticks to clear the machine. wouid you 
describe how that was done, what they did? 

a They opened the door and they was pushine 
the garbage down to the piston and the barrel (indicating). 

"MR. GOLDBERG: Indicating a downward motion 


with both hands. 


Q Would they hold on to the stick with 
both hands? 

"A Yes. 

" When they were doing this was the machine 
on or off? 

"fp It was on." 


Tnat is all. 

THE COURT: Does that take care of it? 

MR. SHANDELL: Yes, your Honor. 

MR. IVQNE: I have one other item, your Honor. 
Will counsel for plaintiff concede that they retained \V. 
Mofopoulos of 40 Weter Street, New York, New York, as an 
expert for the purpose of testifying concerning alleged 


iofective design in the machine? 


MR. SHANDELL: I cannot so concede. It is not so. 


THE COURT: What else? 


| 


| 
| 
MR. IVONE: Then I must read from the hieuranater tak, 


| 
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2 || your Honor, if I may. 

3 Your Honor, in answer to a request for interroga - 

1 tories, the demand in substance requested the names of ! 
5 experts that the plaintiff intended to use and the substance | 
6 of the testimony of the expert, and the »>nswer appears on 


page 5/ of plaintiff's response to the interrogatories and 


8 this is apparently signed by Herbert Katz, who is a member 

9 of the law firm representing the plaintiff. 

10 Item 57 ‘Dr. V. Morfopoulos, 40 Water Street, 

i New York, New York, expert. Substance: Defective design 

l2 machine." 

13 Will counsel concede that this appears in the 

4 interroratories? 

15 | MR. SHANDELL: I concede it appears in the in- 

a" | terrogatories. We never retained him. He was unavailable. 

" | MR. IVONE: This is now a voluntary statement. | 
\| | 

6 | MR. SHANDELL: If you want me to put Mr. Katz | 

19 | On to take that under oath, I will have to. He was never ! 

20 retained. He never saw the machine, he never evaluated 1t, | 

” | he never inspected it on our behalf. It never happened. | 

” i MR. IVONE: The defendant rests, your Honor. | 

7 | THE COURT: Mr. Kohler, I take it you don't wish | 

™ | Lo Supplement anything that has been put in by Auto Pak, is | 

” a coi rect? 


MR. KOHLER: That's right, your Honor. 

THE COURT: Mr. Isaac, do you have any details 
you want to put in in addition to whatever has been .put in 
here already? 

MR. ISAAC: I would like to make an appropriate 
application which I think is in order at this time. 

THE COURT: I didn't ask you that, sir. I 
am asking you, do you wish to put in any evidence? 

MR. ISAAC: lave a witness here that has 
been here. 

THE COURT: That is what T want to know. 

The answer to that question its in the 
affirmative, Judge. 

THE COURT: Mr.Regan, do you have any evidence 
you want to put in? 

MR. REGAN: No, your Honor. 

THE COURT: Mr. Wilensky? 

WILENSKY: No, your Honor. 
COURT: Very good. Vo you want to produce 


your witness, Mr. Isaac, so we can hear him? 


MR. ISAAC: I would like to make some applications: 


to the Court before that. 


THE COURT: If you wish to make some applications, 


yuu come up here to the side bar with your fellow counsel. 


to 


(At the side bar) 


your application? 
I wanted to engage in an appropriate 
your motion. 
My motion is, generally speaking, 
the third party complaint as against my client. 
tnought I would be heard extensively on that. 

You have just been heard. 
reserved. 

You don't want argument on that point! 
I said decision reserved. 
WILENSKY: May I make my motion now? 


Why don't yo 


May I reserve? 


open court) 


this witness 


outhbridge wishes to have appear? 


called as a witness by 


defendant Southbridge, having been first duly sworn, 


wis examined and testified as 


"XAMINATION 


| 
' 
| 
} 
! 
| 


~ 
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BY MR. 


Q 
the very bes 


so that all 


kind of 


louder than 


A 


Q 


Q 


what was 


A 


‘> 


ISAAC: 


hard to pronounce Secundo Diaz. 


your first job? 
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Mr. Diaz, I am going to ask you, please, to do 

t you can to keep your voice loud, all right, 

of these people can hear you. 

Yes, sir. 

Are you also known as Manny Diaz in the building 


Yes, sir. They call me like that because it is 


Mr. Diaz, I am going to ask you to speak a littl: 
you just answered me because I can't hear you. 
All right. Yes, sir. 

Do you work for Southbridge Towers, sir? 

Yes, Tide. 

How long have you been working for our building? 
This past November was four years. 

You started there sometime in 1970 or so? 
POs 


When you started there, sir, sometine in 1970, 


I was a porter. 


Approximat: Ly how long did you work as a porter? 
Apr vximately about t!:ree months. 


And after that what type of work did you begin tu 
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A I was a handyman. 
Q Approximately how long, did you work as a handyman 
at Southbridge? 
Until '72. 
'7 9 
A '7l. IT am sorry. 
| 
1971? 
i Yes, oir. 
10 Q And in 1971 did you have your posttion changed 
| 
i again? | 
9 
A Yes, sir. 
3 ( Did you get a promotion? | 
4 A vee, 2. aid. 
- 
|| Q In 1971 what were you promoted to? 
16 Q nee } 
A Assistant superintendent. 
7 | 
Q Do you recall the approximate time that you 
} | 
8 | became assistant superintendent in 1971? 
| | 
9 A November, I believe, the 2nd. | 
ve | 
Q The exact da < is not that important. November, 
| | 
9 
” 719 : 
92 II A 
I A Yes; oir. | 
i] 
23 || 
| Q What were your duties as assistant superintendent? 
1} 
24 || 


| 

| 
inat is, tell us generally what your duties and prenentiannat ts ee 

| 
lti that position were. | 


> 
i 


10 


ll 


12 


13 


14 


o 
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A Make sure that -- well, I had the handymen and 
all the porters under me. I would supervise them on their 
work. In case they needed anything, they would report either 
to me or to my foreman -- that was Cris at the time -- and 
in case any problem, emergencies, they would come either to 
me or to Cris, and if I needed anything, JY would go a little 


bit higher. I gave out all the work. I told the porters. 


If I was short here, I would pull him out and he would cover 
this building. In other words, I would tell them what to do. 
Q You mentioned the name of somebody named Cris. 
A Yes, sir. 
Q Is that a gentleman we have heard In thts trtal 


so often by the name Sullivere7? 


A Yes. 

Q Was he a foreman at that time? 

A Yes. 

) Was he under you? 

A Yes, he was. 

Q Ts he now in Puerto Rico, as far as you know? 

A As far as I know, yes, sir. 

C Now, there has been testimony in this case, Mr. 
liaz -- I want to cave a little time -- that Mr. Merced, 
Whe plut-+iff in this case, was in Puerto Kico between 
‘oproximately June or July, 1971, and December, 1971. You 


H 7loa 


Vecember of 19719? 
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| 
2 1 became assistant superintendent you say in November of 1971, 
3 right? | 
4 A Yes. | 
5 Q Do you know Mr. Merced! That is the plaintiff 
t i sitting in the back here. | 
7 | A Yes, I do. | 
8 | Q When he came back from Puerto Rico and applied 
9 | for his job at Southbridge Towers and he started work, he ; 
10 | testifted sometime in December of 1971, were you then the | 
II superintendent or assistant superintendent? ! 
a 12 A Yes, I was. : 
| 
13 | Q Do you have a general recollection of Mr. Merced | 
conjinz back to the job in December of 1971 or there2bouts? | 
15 } A Yes. He went away. Look, I was the assistant 
i 
* i superintendent. when I took the -osition he came back ard he | 
1} 
" | wanted a job back. So we took him back in and then at that ti he 
” T gave him a building. In other words -- | 
| ! 
19 ! Q When you say "we," the jury doesn't know what you ! 
2 mean by "we." | 
" | A Between myself and Mike, the other supervisor. 
2 Q Mixe Herman? : 
” | A Mike Herman, correct. 
| Q bo you know who 1t was that hired him back in 
*] 
| 


qo 


6 


| 
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A That was Mike. 

© Were you present during the conversation, iff your 
remember? 


No, I don't remember, sir. 


| 
| 


] 
| 


Q when he came back in December of 1971 -- withdrawn. 


You had said Luis was the previous assistant 
superintendent. Was that Luis Rivera? 
A Yes, str. 


t 


building known as building number seven? 


f Yes, there was. 
a 
© A y,arbage compactor, correct? 
i Yea; Sir. 
Q) In November and December, 1971, were you 


generally familiar with that compactor, generally? 


A Yes. 

\) Did each of the buildings have one? 

A ¥Yyes;, .897rs 

Q Butlding number seven, sir, was that a high-rise 


hutidine or a low-rise? 


A Low -rise. 
Q How many floors did that have? 
\ Seven floors. 


a Ts the compactor that was there in 1971, !n the 


Q) In December of 1971, was there a compactor in the 


' 
| 


18. 
% 


to 


tr 
tw 
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month of November and December, the same compactor still 


there at the present time? 


case, anme b 


was he hired 


duties? 


seven? 


employed to 


Now, sir, when Mr. Merced, the plaintiff in this 
ack to the building in December of 1971, what 
to do, that 1s, what was his job title? 
He was 4a porter. 
Wes he assigned to any building? 
Yes, he was. 
What building was he assigned to? 
Building number seven. 


And as his boss, were you faniltar with his 


Yes; sir. 


And his function as a porter in building number 


Yes, sir. 
Would you tell the jury generally what he was 


do by the building in December of 1971 when he 


returned from Puerto Rico? 


itis compactor and he would clean it out, take out the garbar«. 


Yes... Bre 
Please do. 


Eight o'cloc,» he would take out the garbage fron 


| 
| 
| 
| 
| 
| 
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to the itreet. Between eight and 9:30 he 


with that. Make sure the 


did his routine cleaning 


should be through 


Clean before he 


In the building, 


Sweeping the lobby, make sure the laundry 


are clean, 


checking the stairways for any light bulbs that are out, 


buffing the hallways. Then later on, out that time 


would go back to the compactor, see if there was any garbage 


in the compactor, andif there 


pack it up in a sausage bag, 


would continue the rest of his cleaning details through the 


whole day. 

¢ Did you have 
cussion or talk with Mr. 
job again in December of 


the compactor? 


any kind of a conversation ord 
Merced when he first came on the 


1971 about his duties in regard to 


fh Well, yes, I did. 


Wy Did you give 


tions of the building at 


A Well, he -- 
Q First, did you, 
\ ¥es,. Isdid. 


him any kind of procedure or 


that time? 


yes or no. 


D> 


Q Please tell the jury generally wht your tnstructiv 


were In December when you were the assistant superintendent. 


A Well, I told him about the operation of the 


| 
} 
| 
| 
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i j 
2 | machines, that this was his building and the hours between 
1] ' 
3 || he had to take out the garbage. We had to have the gorbage 
4 | out in the street by a certain time. If he doesn't | 
5 have tt out by that time, the sanitation would just miss us 
6 and we would have to uring back the garbage and wait for the | 
q | next truck which would be the other day. As to the operation 
8 | | 
| Of the machine, I told him make sure the power is always off’, 
9 | : 
make Sure you have the iatch on the top always closed before 
i" you even open the door for the lid. You got the off swttch, 
| 
il || make sure it is off. 
9 i ! 
i? | a) Talking about the switches, where were they 
” 1 located? 
14 || 
I Right on the machine itself. The main power 
{| 
iS } was On the wall. Facing the machine it would be the left -hajsa' 
16 |i 
|| side on the wall and facing the front of the machine would be 
H 
17 || : 
| right In front of you. 
| 
18 
i W Did you show Mr. Merced -- withdrawn. 
19 | ene | 
i When you gave Mr. Merced these Instructions, | 
» | 
! talking about the machine, where did this take place? 
|| 
Zl | 
I A In the compactor itself. | 
‘a Was he right there at the compactor with you? 
23 | | 
| A Yes, he was. | 
4 | | 
, C Did you give him any kind of demonstration or | 
| ! 
5 | | 
| how htm how it operated when he first got the job? 


19 


21 


& 


& 


& 
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Yes, I did. 


Was there any period of time that he worked that 


compactor with you present? 


A 


Q 


No, sir. 


How long did it take you to show him how to use 


that compactor, approximateiy? 


A 


Q 


A 


Q 


perience working on that compactor before he left for Puerto 


Kkico? 


whether 


A 


Mr. 


Fifteen minutes, twenty minutes. 
Were you there at that time? 
Yes, I was. 

Was the machine there? 

Yes, it was. 

Was Mr. Merced there? 

Yes, he was. 


Did he indicate to you whether he had any ex- 


No, sir. 

Do you speak Spanish, by the way? 

Yes, I do. 

Obviously you speak English, too? 

Yes, sir. 

You are testifying in English. Do you know 
Merced spoke Spanish? 


Yes, he did speak Spanish. 


to 
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Q Do you know whether he spoke English at that time? 

A Yes, he speaks English. It is broken English, 


but he understands. 
Q Have yqu ever heard Mr. Merced have a conversation 
speaking in the English language? 


A Yes, I have. 


Q I want to talk to you a little bit about this 
compactor. 
We have many pictures here, Mr. Diaz. Just let | 


me show you Plaintiff's Exhibit number l. 


MR. ISAAC: May I approach the witness, with 
the Court's permission? 
THE COURT: Yes. 
Is this generally the compactor you have been 
discussing, talking about in your testimony thus far? 
A Yes, sir. | 
Q Mr. Diaz, this compactor had some kind of a | 
chute where the garbage would funnel through and then 
eventually get into the hopper where this ram would push it 


torward and out into these bags, right? 


T am going to direct your attention to the chute 


or the tunnel, if I can use that expression, where the garbage| 


| 
. | 
Vlowed. | 
| 
| 
} 
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If you look -- if I looked at the compactor 


while standing in front of it and the compactor was against 


the bar where the jury is sitting, where would the chute be 
inconnection with that compactor, the front, the middle or 
towards the back of it? 

The back of it. 

Did the back of the compactor touch the wall? 

Yes. 

Was the chute tn the back by that wall? 

Yes, sir. 

The chute, sir, that led from the upper stories 
into the compactor itself, did it lead straight into that 
particular hopper or was it at an angle of some kind? Do you 
understand my question, first of all? 

A Yes, sir. 

Q Would you tell the jury whether or not the chute 
fed directly vertically into the hopper or whether there was 
some kind of an angle? 

A There was an angle there. 

Q Could you describe as best you can, Mr. Isaac, 
not the degree of angle but in your own way, would you explain 
to the jury how that chute generally looked if you were to 
luok inside there in terms of how it fed the garbage into the 


machine? 
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Well, as you open up the hopper door, if you 
would look inside you would see that the drum would be at 
least maybe five feet in, in depth, and that the drum itself 
would be practically in front of yous. In other words, the 
garbage would have to sit back there and then slide down 
into the drum. 

Q ‘nd when the garbage came into the area, into 
the hopper itself, did it come down straight or was it at 
an angle? 

A At an angle. It would slide down. 

Q And the chamber where this ram was located, 
this thing that moved with theteeth, did that have its own 
little compartment? 

A Yes, it did. 

Q Now, about how far would you say the cl.ute area 
was leading into the hopper itself from the front? 

A From the front? 

Q Yes. 

I would say about five feet. 

Was it eye level? 

At an angle. 


Q At an angle. Was it higher, lower or level 


with the eye if a man was six feet tall? 


A Repeat that again? 
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Q If you wanted totouch -- if a man is six feet 
tall and you wanted to look at the chute which was at an 
angle leading tnto the hopper, would it be eye level, would 
it be lower than eye level or higher than eye level? 

Higher than eye level. 

Could you reach that with a three foot stick? 

No. 
ly Standing on the outside on the floor, sir, the 
where the garbage comes in? 

Three foot stick? 

Yes. 

I would say a little longer. 

Q I am talking about building seven as it existed 
in 1972, up to July, 1972. Tam not talking about any other 
building, right? 

A Yes, six. 

Were you familiar with building seven generally? 
Yes. 

a) Prior to July of 1972, were there times when 
there were blockages or jams in the garbage as it was coming 
down? 

Yes, there is. 
Q Did the building do something or have some kind 


of procedure to take care of that situation? 


uo 


19 


21 
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A Ye 

Q I would like you to explain that to the members 
of the jury. 

A The porter was issued a stick -- well, each 
building had a stick, anyway. He would shut the machine do 
make sure the power was off, open up the hopper door and 


with the stick itself try to jam the rarbage down. 


Q You are using an upward and a slanty motton, 
correct? 

A Yes 

Q Let me stop you right here. I show you Plainti 


Exhibit 3 which was brought here pursuant to a subpoena. I 


this the type of stick that was located in the compactor rooui | 


back in July of 1972? 

A Yes, sir. 

Q If you took this stick, Mr. Diaz, could you put 
it into a hopper, that 1s, the door, and hold 1¢ as I am 


holding 1t now straight up and down and push up? 


A No, you can't. 
Q Why can't you? 
A Because the hole to the chute would be further 


ine You got a trap dcor there. You would be hitting the 
Lrap door. 


(.) What would happen if you took a stick, let's 


Whi, 


tty 


s 


~3 
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Say one foot, and went up and down, what would you hit if 
you hit the top? 
‘\ Solid door. You wouldn't hit the hole. You 
wouldn't hit the garbage at all because it is on an angle. 
Q And the garbage, if I understand, was coming 


through froma chuce about five feet in, correct? 


C Could this stick fit into the hopper on a straight 


vertical posit‘on as I am holding it now, straisht up and 
down? Could you slide that in, a three foot stick like 
that? 
A No, you can't. 
Q In the event that you had these blockavtes, sir, 
S you have described, you have described the use of the 


Stick in a more or less upward slanted direction, if that 


didn't work, what would the procedure, if any, of the buildii:'! 


be? 
‘\ Shut the machine down. Either get in touch with 


me or with Cris at the time, and he would get in touch with 


me, and we would fo -- we have cinder blocks. 
Q Wha t? 
A Cinder blocks. And we would go to the second 


floor and one fuy would be down by the machine at all times 


vit myself and the porter would go upstairs and take the 
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cinder block into the chute and shove it down. That would 


3 || force the garbage down into the cOmpactor itself. 
| 

4 || Q I take it, to save a little time, the cinder 
1} | 
5 blocks were used as a welght? l 
6 A Yes, sir 


To force any blockage in the chute, is that 


7 . correct? 
9 } A Yes, sir. 
| 
i. ) Or any blockage into the hopper, jis that correct* 
M1 | A Yes, sir. 
oe Q Did you ever.do that with Mr. Merced before July 
| 
oon 
3 |} of 19729 | 
| ! 
i A I, myself, no. 
| 
m I Q Do you know whether Mr. Merced ever took any l 
16 | 
| cinder blocks and used it? | 
” | 
” A No. | 
ci MR. ISAAC: I will ask your Honor to bear with , 
ad | me a little bit. | 
| 
' ! 
= ( Pause ) 
| 
9 
* MR.ISAAC: Are there any more pictures jn evidenveP 
} | 
22 
MR. SHANDELL: I have more picvures, but I don't 
| 
23 | 
now whether they are in evidence. 
“ | 
MR. ISAAC: May I look at them? | 
25 } 
(Counsel confer) | 
i 


cn 


a | 
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MR.ISAAC: May it please the Court, may I ask the 


witness to draw something on that blackboard? I can't seem 
obtain the use of photographs. 

THE COURT: If you wish. 

MR. ISAAC: I will do it any way the Court in- 
structs me. 

THE COURT: If you wish to have him draw some- 
thing, you may do so. 

MR. ISAAC: I do. 

THE COURT: Mr. Diaz, would you come down here, 
please. 

(Witness leaves witness stand) 

Q Sir, there is some chalk over here. Will you 

please do the best you can and draw a general appeurance 
of the compactor and the chute, where it was located, and 
genevally ‘he angle of that chute coming into the hopper of 
this compactor machine? Can you do that? Make it large 
because »e will have to show it to the jury. I know you 
are not an artist. Do the best you can. 

(Witness writes on blackboard) 

A There is a double door here that comes out about 

so much (drawing). 


Q Thank you very much. Would you basically 


descerfboa what are these two lines? 


to 
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A This is the side of the drum itself and inside 


Q Put a G indicating garbage. 


| 
| 
the drum this is where the garbage comes down. | 
| 
| 
(Witness writes) 

| 


t\ 


Where it comes down, make an arrow showing a down- 
ward motion. 


(Witness writes) 


Q This circle, is that the opening where the garbage 


| 
| 
| 
| 
| 
! 
| 
| 
| 


Q From where? 


10 | will go through? 
; tl A Yes, sir. | 
2 | Q And this slanted line, what does that represent? 
13 A That represents a metal place where the garbage | 
4 would hit on an angle and then fall into the pit itself. 
15 Q These teeth marks, that is supposed to represent | 
16 the ram or piston which pushes it out? | 
" | A Yes. | 
6 | c Is this a closed unit? | 
19 | A It is a cltse init, right. The garbage would | 
20 come dew: this way. : 
ai Q When you said berore that the opening by the 
2 ” | chute where the garbage came into the hopper was about five | 
| " | feet away, is that from the front of the machine from here? | 
* A No. 
: 
| | 


2 
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A Let's say here, because over here that's where 


Q The hopper door? 

A The hopper door. 

Q If you louk through this hopper door, if you 
Opened up the hopper door -- is this the hopper door? 

A Yes, sir. 

Q -- could you see into the chute area where the 


| 

! 

| 

' 

the door is. 
| 

| 

| 

garbage would come down? 
| 


A Yes, if you stand here you would see this directly, 
Q You would see this opening? | 
A Yes. ! 
Q That's on a slant? 
A Yes. | 
Q That's about five feet away? | 
A Yes, sir. | 
Q Three foot stick then would not reach that area | 


to hit, right? 

A You mean on a curve? I would say about a four 
foot stick, but you would have to hit the garbage right about 
here standing in front of the hopper door. Usually what they 
did, since they had a short stick -- 


oO Speak up. 


A Some people would stand up on the drum. This is 
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2 the drum right her?. They would have the hopper door open | 
3 and would stand on the drum and then they would push in the | 
three foot stick forcing the garbage down. 

5 | Q And if that didn't work, then they would follow 


| 
| 
6 the procedure with the cinder block? | 
| 


7 A Yes. 

8 Q Calling you, right? 

9 A Yes. | 
1 | Q Was that generally the way the building functioned’ 
1 insofar as that was concerned in November, 1971, up through | 


12 | July, 19720 
13 | A Yes, sir. 


MR. ISAAC: May I leave this here, Judge? 


a little less. 


| | 
| | 
15 | 
| THE COURT: Yes. 
es | MR. ISAAC: ‘ake the stand, please. 
| 
a | (Witness resumed stana) 
| 
8 MR. ISAAC: Your Honor, I know that the Court i 
19 | has been recessing for lunch at five minutes to one on a | 
20 | daily basis. Would you like me to continue? 
2 21 THE COURT: Have you any more questions? | 
- | MR. ISAAC: Yes. | 
23 | s 
oO | THE COURT: How much longer? 
" MR. ISAAC: Fifteen, twenty minutes maybe. Maybe 
"8 ; 
| 
| 


| 
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THE COURT: We will break for luncheon, ladies 


and gentlemen, and resume at 2:15. 


(Luncheon Recess ) 


19 


21 


> 
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AFTERNOON SESSION 
2:15 p.m. 
(Jury present ) 

SECUNODO D J AS, resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. ISAAC: 

0 By the way, Mr. Diaz, did you know the plaintiff, 
Mr. Merced, when you were a handyman? Did you know him 
back ir. those days? 

A Yes, I did. 

Q In addition to the original ‘nstructions thet 
yOu gave him when you were in the position of assistant 
Superintendent, between December, 1971, and up to July of 
1972, were there any kinds of classes or lessons given by 
you as assistant superintendent to the porters and handymen ci’ 
the building? 

A Yes, I did. 

a) Will you describe that? Tell the jury about that 
and nuw it worked generally. 


A Like: every two weeks I would give a class or a 


speech, and if ctnere is something to be changed in the sak ka oh 


' 


or ‘f there is a holiday coming up, and then it was to refresh 


their memory about the compactor, more or less for the 


cafety, make sure that you shut off the machines, ‘ft you have 


| 


> 8S R 


& 
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any trouble with the machines, they break down, please 
notify me or Cris at the time, and we will take care of it 
from there. 

Did the building have an arrangement with some 


service company that was on 24 hour call? 


to work on that compactor, if necessary” 

A Yes. 

al How were the porters novified ~~ given notice 
of a meeting or a speech by you? How were they notified? 

A A day before the speech I would put a notice on 
the time clock and they would reed it. Like one wu'clock on 
Tuesday there will be a meeting at the compactor or in the 


supply room. 


Q Where were these meetings generally held? 

A Generall, ‘n the supply room. 7 

Q Can you estimate for us how many of these meetings: 
you had between January 1, 1972, and July, 1972, seven-montn 
period? 

A A seven-months neriod? 


Q Yes, from January 1, 1972, to July, 1972, is abow 


| 
| 
ins 
| 
| 
| 
| 
| 
| 
| 


A Yes, we had a service contract. 

Q And they were available 24 hours? 

f Yes. 

0 Anybody in a supervisory capacity in the bu'lding 


i} 
| 


736a 
gw/lf Diaz-Direct 690 


seven months. Give us an estimate approximately how many 


meetings you had. 


A More than ten meetings. 

Q More than ten? 

f Yes. 

Q Can you tell us how many tnvolved the compactor, 
if any? 

A All of them. 

Q Did you ever instruct Mr. Merced specifically -- 


withdrawn. 

I ask you very specifically, Mr. Diaz, dtd you 
ever instruct Mr. Merced to ever put his hand in that machine 
while it was working? 


A ae ee 


MR. SHANDELL: Objection. Lsading and suggestive. 


THE COURT: You are right. I+ 1s. 
MR. SHANDELL: He was asked repeatedly what the 
instructions were. We zot them several times. 
THE COURT: I know, but since it is all out in 
the open and has been for some time I will allow it. 
Q Did Mr. Nelson ever tell you to tell Mr. Merced 
to pat his hand in the machine while it was working? 


A No, he did not. 


() Did you ever instruct Mr. Merced to take out carpe}. 


737a 
Diav-Direct 691 


Did you ever tell Mr. Merced to take out wine 
bottles? 


A No. 


Q Did you ever instruct Mr. Merced to take out 


pieces of wood? 


A No. 

Q When the compactor was opened, that is, when 
they pushed the button on and the garbage was being taken 
care of, was the porter assigned to the building required 
Stay with the machine or was he free to go throughout the 
building? 

A Stay with the machine. 


Q Can you tell us approximately how long it would 


take, speaking generally now, for building number seven where 


Mr. Merced worked, how long it would take for the garbage to 
be completed, that is, the cycle, under normal conditions 

in a morning session? How long would it take for that 
marbage to be packed and tied and garbage removed? 


N Apout an hour and a half. 


THE COURT: Anything else? 
MR. ISAAC: Bear with me, your Honor. I am look~ 
Ing at some notes. 


THE COURT: All right. 


gw/lf 


one yOu drew on the blackboard. Where this point of the 
arrow is and where my finger is located, sir, is that the 


chamber or the compartment for the ram which extruded the 


garba; 


above 


would there be any kind of a hole leading up to any kird of 


a chute? 
A 
top. 
Q 
A 
Q 
A 


Q 


AS 


A 


Q 


that compartment? 


A 


Q 
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(Pause ) 


May I ask you to look at your drawing, sir, the 


Yes, sir. 
Is there any opening above that compartment? 
NO; 677 | 


Is there any kind of an opening of any kind 


No, sir. 


And if you were to hit the top of that compa rtme: i 


No, you would hit the trap door, trap door on 


Trap daor on top of this compa.’tment? 
Yes, sir. 
That 1s made out of metal, I take it, a@asteel? 


Steel. 


( Pause ) 


| 
| 
| 
| 
| 
MR. ISAAC: May I take ten seconds or so, Judge? | 
| 
MR. ISAAC: Thank you. No further questions. | 


DR 


= 8 B 


& 
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THE COURT: Do you have anything, Mr. tvone? 
MR. IVONE: No, your Honor. 
MR. KOHLER: No, your Honor. 
MR. REGAN: No, your Honor. 
MR. WILENSKY: No questions, your Honor. 
THE COURT: Mr. Shandell. 
CROSS EXAMINATION 
BY MR. SHANDELL: 
Q Mr. Rivera -- 
MR. IVONE: Diaz. 
Q Mr. Diaz, when was ‘he first time you knew you 
were going to have to come to court to give test!mony in 


this case? 


M When did I know? 

Q Yes. 

fA I got subpoenaed on the 4th. That was the 3rd. 
0 That would be when? 

A Monday. 

Q Last Monday? 

N Last Monday, .right. 

Q Between last Monday and today, have you had 


necasion to discuss with Mr. Isaac here what your testimony 
would be in court? 


A Yes. 


tr 
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Q And this gentleman here, Mr. Isaac's associate? 
N Yes. 
Q As a matter of fact, you were around on Friday, 


were you not, all day? 


A Thursday. 

Q On Thursday. Sorry. All day? 

f Yes, sir. 

C Mr. Rivera was here and the two of you were to- 
gether? 

A Yes. 

Q Did the two of you discuss with the various 


attorneys and representatives representing some of these de- 


fendants what it 1s your testimony would be about when you got 


on the stand? 
MR. IVONE: Objection, your Honor, unless he 
wishes to break it down. 


THE COURT: I think I will agree with that, Mr. 


Shandell, because now we have mixed it up with various attorneyh 


MR. SHANDELL: Thank you, your Honor. 
Q While yo: were here on Thursday, did you have 


-everal discussions with Mr. Isaac about this case? 


Q with this gentleman here about this case? 


A Yes. 


| 
| 
| 


| 


| 
| 
| 
| 


| 
| 
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With Mr. Ivone about this case? 


A No, sir. 

a) With. . sne's assistant? 

f Yes, sir. 

Q And did you see Mr. Rivera having discussions 


about this case in your presence with these gentlemen? 

A They were talking about it, but I wasn't paying 
attention because they wasn't talking to me. 

Q As a matter of fact, after Thursday's testimony 


was over you all gathered in the hall, Mr. Isaac, Mr. 


Ivone, some of the other gentlemen, and discussed what happene| 


in court that day, did you not? 
A More or less, yes. 


Q Now, Mr. Diaz, the porters at Southbridge Towers 


were issued, ir connection with thetr work with the compactors! 


sticks. 


A When I took the position of assistant superintenderi | 


the sticks were there. I did not issue them. 
Q But you knew they were there? 


A Yes, sir. 


(, And yo.knew they were supposed to be used in con- 


nection with the compactors, right? 


A Yes, sir. 


¢ bid each compactor room have a stick for each 


f When I was a porter at the time, I got instruction 


| 
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2 compactor? | 
3 || A Yes, sir. | 
4 ! Q And these sticks were issued to the porters? | 
5 | A Yes, sir 
6 Q For them to use, is that correct? 
| A Yes, sir. | 
| Q This wasn't just for you to use or for Mike | 
9 || Herman to use, this was for the porters to use, is that | 
10 | correct? | 
il A Well, for the porter .t was working on the | 
B commaneen: 
13 Q For each porte who had each compactor had a 
M | stick and the stick was for him to use, is that right? | 
15 A Yes, sir. | 
6 | Q The stick was for him to use to break up blockages! 
" | as they occurred in the compactors, is that correct? | 
” | A That's correct. 
™ Q Were those the instructions the porters had? 
>| A Yes, sir. | 
» | Q In connection with your work as a supervisor, | 
” | did you e'er receive any instructions from anybody connected | 
7 with the manufacture or the installaticn of this compactor | 
” about how to use it, how to work it? | 
25 

| 


push 1t down, and jn case that didn't work, I would have to 


Ri 


743a | 
l | gw/lf Diaz-Cross 697 | 
2 from Luis Kivera. He was the assistant superintendent at boll 

3 time. He is the only one I got instructions from. | 

4 | Q You were working here from 1970 on, you said. | 

5 | A Yes. 

6 | Q And you were never part of any class where the | 

7 | porters were gathered together and told by the manufacturer | 

. or the installer how to operate this unit? | 

9 | A I was. I was at the time with Luis Rivera. At 

10 | the time J was a porter for three months. | 
ae | Q Who told you how to work the machine, Luis | 
8 | Rivera or the manufacturer or the installer of the machine? | 

13 | A Luis \Rivera. | 

” : Q Just Luis Rivera? | 

15 | f Yes, sir. | 

i6 | Q You never got instructions from the people who | 

ad built or installed the machine, or did you? | 
is | A No, I did not. | 

9 Q Did Luis Rivera teach you about the stick? | 

” A Yes. 

ie 0 What did he teach you about the stick? 

i A In case in the chute itself there were ar | 

” | stoppages, to make sure to shut off the machine, the safety | 

" on the machine, and to poke the inside with the stick and | 

| 


ee 


10 


ll 
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shut the machine off and get in touch with one of the 
Supervisors and that's when he would give me a hand with the 
cinder block and the man would go on the second floor up and 
push {t down. 

Q But Luis Rivera, he knew that these sticks were 
issued to the porters for their use in trying to break up 
biockages, 1s that right? 

MR. ISAAC: Objection as to what somebody else 
knew or didn't know. 
THE COURT: Yes, sustained. 
Q Did Mr. Rivera tell you that these sticks were 


issued to the portey for use in breaking up blockages? 


A I can't recall on that. 

Q Did he tell you to use the stick at all? 

A Well, when I was a porter at the time, no. 

Q He didn't tell you to use the stick at all? 

A No. 

Q So you received no instructions in the use of 


this stick <-- 


A This is after. Excuse m:. This is after TI came. 


Che sticks were there. 


) While you were a porter you received no tnstructiohe 


ti) the use of this stick? 


A No, sir. 


: 
| 
| 
| 
| 
| 
| 
| 
| 
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From Luis Rivera or anybody else? 


No, sir. 
Q And wher you became an assistant superintendent 
did you get any instruction in the use of this stick? 
A Yes, I did, because at that time -- 
Q From whom? 


A From Mike Herman. The sticks were there at the 


time when I took over possession. 

Q So now you say it was Mike Herman who issued 
these instructions fo you about how the sticks were to be 
used, is that what you said? 

A That's what I said. 

Q Not Luis Rivera at all? 

A When I was porter there at the time, the sticks 
wasn't there. When I became assistant superintendent in 
'71, the sticks were there and then he showed me how to 
explain to the porter the use of the stick. 

Q Mike Herman did? 

A Yes, sir. 

Luis Rivera didn't explain to you? 
No, he didn't. 

Q These blockages, you have drawn a picture there, 

where did these blockages occur? 


A Just before the opening there, where the arrow 


746a 
gw/1f Diaz-Cross 


{s pointing right now. It says "garbage." 
& Underneath the chute? 
Inside the chute. 
In the machine itself? 


On the chute. Yes, in the machine itself. 


And you would have to reacr up to that part there 
| at the top of the machine to break up the blockages? 
A Yes, sir, with the stick. 
Q Excuse me? 
A With the stick. 
Q With the stick. 
A Richt. 


Q How far do you say that distance was? 


A I say it was about five feet standing. Now, 


the porters use4 to stand on the machine where I pointed out 


Over there. You say you have three feet there? 
Q How big do you think it is? 
A Three feet. It looks like four feet to me. 
Q They would have to do this through an open 
hopper door, is that correct? 
A Excuse me? 
Q They would have to do this through an open hopper 


aoor? 


Yes, sir, but the machine has to be shut off at 


ze F 8S RB 
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the time. 
Q I will get to that in a minute. ‘he hopper door 


turned down like this, didn't it? 


| 
| 
| 
| 
A Yes, sir. | . 
Q So you would have to put your chest or your | 
belly, depending how tall you are, against that hopper door | 
which would come out from the front of the machine? | 
A No, you don't. | 
Q You would be standing on the side of the mene 
You could get over to the side like this, is that what you | 


are saying? | 


A Yes. | 
Q And shove up like this, is that what you say? ! 
A Yes, torcing the garbage down on the side. 

(a) And force the garbage down? 

A Hit it on the side and it will force it down. 


In case it didn't come down like that, that is when we 
used the cinder block on the second floor. 

Q And yoy told the porters as part of your instruc- 
tions that they were to stay there all the time with that 


machine while it was digesting garbege, is that right? 


A Yes, while there was garbage in the machine. ‘ 
G Wh’.” 2 there was garbage in the machire. I am | 


sorry. I used a little levity. While there was garbage in 
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the machine they had to stay there, right? 


A Yes, sir. 


would turn off the machine before going about their business, 
is that right? 
A That's correct. 


Q Did anybody ever tell you that you should leave 


| 

Q And when the garbage was ull taken care of they | 
| 

that machine on all the time? | 
| 


% 10 | A No. 
1 Q Did anybody ever te’... you that the machine was 
12 


automatic and didn't need a gorter to attend it? 


above the electric eye and wouldn't be processed? 


| 

| 
ad A It was automatic cut if there's any little | 
“ piece of paper that would “311 into that chute, it would | 
ad trigger that electric eye and the machine would go constantly | 
6 but yet it would be pushing no garbage at all. Jo why | | 
a6 should you have a machine steady on if there is no garbage | 
- in the machine when you should shut it off? We used to tell 
s them shut it off, come back after he takes care of his snes 
” in the building itself, check the garbage and put it o: } 
= yourself. | 
" | 

Q Isn't the reason you told the porters to stay | 

” there all the time was that if you found that if they 
* didn't stay there all the time the garbage would stack up 
25 
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Say that ag.:'‘n. 


MR. SHANDELL: yeete Soe reporter read the ques- 


(Question read) 
Yes, that's true. 
So the porters were instructed to stay there -- 
A While there was garbage in the machine. 
Q While there was garbage in the machine to make 
Sure the garbage didn't stack up above the electric eye and 
would stay there and the machine wouldn't be processing 
garbage? 
A That's yight. 


Q And they had to stay there and see it didn't get 


stuck and when it got stuck to use this stick to unstick 
1t? 
If it got stuck in the chute. 
Or in the machine? 
Not in the machine. 
It never got stuck in the machine? 
Yes, it did. 
Q Didn't they have to unstick it when it got stuck 
In the machine? 
A Not with the stick. 


With what? 
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f With the machine off, yes. 
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2 | A They would shut the machine off, open up the 

3 | lid. Usually it would never stick in the machine itself, in 

4 | the drum. 

5 Q Im not talking about the drum, sir. I am talk- 

6 | ing about the 1rt of the machine, the containers that holds 

7 | the garbage above that cylinder or drum. 

7 A In the chute. | 

9 Q Along thas sliding patn? | 

10 A Yes. | 

i Q That's what you are talking about, what you | 

12 | call the chute? | 

13 , A Yes, sir. | 

™ @ We are talking about the angled sliding path. 1s | 

15 that what you are talking about? | 

6 h I was talking about the drum itself. If there 

u is garbage on the ramp, the garbage would slide down into | 

" the drum. But if in the chute itself the garbage got stuck, | 

” that is when he took the stick and helped the garbage | 

” forcing it down. | 
; i C Didn't the garbage also stick along the sliding | 

= ramp? | 

” A Once in awhile it did, yes, sir. | 

m Q And he would have to unstick it, too? 

25 

| 
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: Q Your porters were required by your company to 
3 work with this machine with a stack of garbage that started | 
4 out in the morning up the chute a story or two stories, or 
5 something like that, is that right? 
| 
6 A ¥60,;. 82% | 
| 
7 Q Now, if the garbage came down to the bottom | 
s of the cnute and stuck somewhere in the neighborhood of | 
| 
° that chute -=- right? | 
10 A Yes. | 
i -- he would have to unstick it, right? | 
% A Yes, sir, | 
" Q And when the next bag or box falls through, | 
14 | 
wouldn't it stick again exactly what happened because you had | 
BT it stackea up like that? 
16 
MR. ISAAC: I object to the form of tne question. ' 
17 
THE COURT: Sustained as to form. | 
18 
9, Isn't it a fact, sir, that when he would unstick 
! 
sa that plece of garbage under that chute there, the next 
* piece of garbage would fall through and just creute another 
21 
jen? : 
22 | 
A Maybe not. 
B 
Q But then yes? 
” | 
A It could be. ; 
2% | 
s) And if he had to get all of that garbage disposi ! 


19 


21 
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of in an hour and a half and he was going to go and turn off 
that switch each time he tried to unstick a piece of garbage, 
he couldn't get that job done in five hours, could he? 
A That's correct. 
MR. SHANDELL: I have no further questions. 
MR. ISAAC: May the witness finish his sentence’ 
THE WITNESS: But he knew if he had a pro>lem 
with the machine he would get in touch with them and then I 
would give him an extra man to help him take out the garbage 
in enough time and nobody was rushing the guy. Nobody 
ever rushes the guy on the job. 
REDIRECT EXAMINATION 
BY MR. ISAAC: 
Q You were asked by Mr. Shandell whether you spoke 
to me about the case. Of course you did, didn't you? 
A Yes, sir. 
Q You spoke to me on more than one occasion about 


the case? 


A I even spoke to Mr. Merced and his attorney. 
© You spoke to who? 

A Mr. Merced. 

Q When was that? 


"nursday evening and knocked on my door ana I spoke 


A I spoke to him in the hallway, he came to my 
howe 


| 
| 
| 
| 
| 
| 
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to him then. 
Q What Thursday evening? This Thursday? 
That's correct. 

Q Bear with me, please. ‘This Thursday was the 
last day of court? 

A Right. 

Q I told you to come back Monday morning, right? 

A Yes. 

Because Friday we couldn't work that day? 

Right. 

That last court session before today 'r. Merced 
came to your house? 

A That same evening with some other gentleman. 

I never saw him before. 

Q Did you talk to him? 

A Yes, I did... I. toid him. ecantt talk-to hin 
because I have been subpoenaed and Monday I have to go in 
front of the judge and whatever I have to say I would say 
in the court. 

() Do you know who the other gentleman was with 


| bir. Merced? 
hi No, I «ever saw him. 


about Fifteen minutes, ten minutes. I didn't 


: Q) How long did he talk to you, approximately? 


~ 


| 
| 
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let him come into the apartment. I told him I couldn't talk 


to nobody. 
Q bid he ask to come into the apartment? 
A Not really. 
Q bid you see Mr. Merced Thurs when you were 


in court waiting for your turn? 


A Yes, sir. 


“sy 
we 


Did he see you? 


A Yes, he did. 


2 
Q And that evening about what time did he come over 


to vour house? 


f A little after seven, I guess. 

Q Do you recognize anybody here who was with him? 
\\ No, sir. 

‘ The other man that was with him, was it a man? 
fA Yes, it was. 


Q Did he talk to you? 


f Yes, he did. 

Q Did he tell you who he was or where he was 
from? 

A No, he didn't. 

Q What did he say to you? 

A He just said that if I could help Merced out, 


he huy's a little nervous and what I am going to tell the 


| 
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jury on that Monday would be the honest truth and I said 
yes, Iwill. I will see you in court on Monday. 

One or two other questions. 

When. you took over the job as assistant superin- 
tendent in 1971, were the sticks that have been referred to 
in this testimony, in your testimony, were the sticks already 
there? : 

A Yes, they was. 

Q Do you know the first day those sticks were 
in the compactor room or do you have any idea about that? 

A No, I don't have no idea. 

Q You do know when you took over the job the sticks 
were already there, right? 

A Yes, sir. 

Did you ever see it take five hours to clear out 
the marbage in building number seven since you have been the 
assistant superintendent? 

A Unless if the machine was broken down and wasn't 
working at all, you had to call service, and then I would 
“ive him aman, they had to hand-feed the garbage out. 

Q Other ‘“an the breakdown of a machine where you 
had to call a serviceman, did it ever take five hours to 
ulear out the garbage there? 


No, it did not. 
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Q Could you tell us approximately the longest ‘t 
took to ret che marbage out if the parbage was up to the 
second floor? 

A I would say an hour and a half with no intecrrup- 
tion. 

Q One other questton. Did you ever give any in- 
etructions to Mr. Merced that he had to finish the garbage 
Operation within a certain time? Did you give him srecific 
times when he must be out of there? 

MR. SHANDELL: Objection, your Honor. 

i No, sir. 

MR. SHANDELL: Leading and suggestive. 
THE COURT: Overruled. 
A No, sir. 
MR. IVONE: May I ask some questions? 
THE COURT: Sir? 
MR. IVONE: May I ask a couple of questions? 
THE COURT: All right, go ahead. 
KECROSS EXAMINATION 
mY MR. IVONE: 

Q When Mr. Merced came to you the other nicht, 
on ohoreday, did he talk to you himself? 

f Yes, he did. 


() Did he speak to you in English or in Spanish? 
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Both. 
Both English and Spanish? 
Yes. 

Q And in response to Mr. Isaac's question as to 
talking to anybody else, you indicated earlier Mr. Merced 
and ycu nodded as though his attorney. Did any of his 
attorneys talk to you, Mr. Merced's attorneys? 

A No. 

Q In answer to a question by Mr. Shandell here 
concerning clearing blockages, in this particular machine 
1n building number seven, in the course of a morning's job 
how many blockages were there? 

A In the morning? 

Q Yes, ir the course of a morning, let's say. 

Usually none. 

Q And occasivsnally -- 

A .ould depend upon what wtuld the tenant throw. 
If they would throw a cardboard box, it will prevent the 
rest of the garbage from coming down because the box itself 


ould ret clogged up in the chute itself. 


Q But otherwise 1t usually would mt be blocked, 


13 that 1t? 
A Laat's correct. 


In answer to another question by Mr. ‘Shandell, 


you 


rw /) . 


told us that Mr. Rivera had originally given instructions 


A 


| were -- T 
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Yes. 


Ane. 


lon't 


to you on how to operate the compactor. 


kriow whether there were classes or some 


structions by the installer but you didn't attend. 


Or 


MDA 
KIECROSS, 


A 


I didn't 


atte’ i that. 


Do you know if Mr. Rivera attended them? 


Yes, he did. 


How about Mr. 


Yes, he did. 


bo you know if Mr. Neison attended those classes 


{nstructions ? 


A 


Q 


| 
| 
| riven by the installer, 
| 
| 


EXAMINATION 


Herman, 


I don't know. 


Were they actually some type of classes that were 


MR. ISAAC: 
THE COURT: 
MR. IVONE: 
That's all. 
THR COURT: 
MR. 


THE COURT: 


SHANDELL: 


1s that it? 


Let's find 


out 


I would agree. 


did he attend them? 


if the witness 


I will withdraw it. 


Anything else, gentlemen? 


Go ahead. 


One question, your Honor. 


712 


you mentioned at another point that there 


In- 


knows. 
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BY MR. SHANDELL: 

me) Mr. Merced and the person who came to see you 
Thursday night, tiey asked you to tell the truth in court 
today and you agreed? 

A Yes; 827 

Q They didn't ask you to tell any lies or anything, 


Like: that? 


N No, they did not. 


THE COURT: Thank you, Mr. Diaz. You may be 


Now, Mr. Isaac, does Southbridge want to offer 
any more evidence? 

MR. ISAAC: Yes, sir. Southbridge woujd like to 
read a portion of the examination before trial of the in- 
staller of the machiner, Universal Thermal Industries. | 

THE COURT: Could you give us the name of the 
witness? : 
MR. ISAAC: I -ertainly will, your Honor. : 
THE COURT: And the date his deposition was | 
Laken. 


MR. ISAAC: This is the examination before triai 


of Universal Thermal Industries by Jordan Vanviger, D-A-N-2-]-4-# 


on November 25, 1974, held at the office of Morris, Duffy, 


fyvone und Jenson, 233 Proadway in New York, New York. Starting 
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with page 41, line -- the first question on the page. 


will read the entire page, your Honor. 


MR. IVONE: Hold it just a moment so I can get 


What line are we going to start with? 


MR. ISAAC: Line 4, first question. 


In your experience with these machines 
and observations, have you ever observed any circumstance or 
conditions where there were blockages or jam-ups of a machine?! 

"A Yes. | 
"Q Can you tell us under what kind of et rou 
stances or conditions in the operation that cause it to block | 


up or jam up? Is it something in the manner the garbage somes 


down through the chute? 


ev Yes, it is called bridging. 

#9 Bridging? 

"A Yes. 

"Q Can you give me a little different des- 
cription or definition of what bridging is? 


seh The refuse falls in a manner that creat 


| 

| 

| 

| 

| 

; 

| 

| 

8 | 
| 


ai. urch, and that arch of refuse in turn supports the column | 
| 
that rests on it in the chute and prevents it from continuing 


1o fall into the charging chamber. 


Q When this bridging occurs, I guess it 13s 
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"a matter then of clearing this. What do you call it, an 
obstruction? 

rh Yes." 

Page 42. 

"Q Is there any provision for clearing an 
obstruction such as you describe occurred in bridging? 

"A There are a couple of ways. The most 
common is to open the door and free it with a stick or some 
implement to poke. 

"Q Is there any kind of implement provided 
with the machine when it is installed to make these clearance: 

"A No. 

"Q Are there or were there any instructions 
or included any instructions how to make these clearances wher 
a blockage occurs by reason of bridging? 

iat | No." 


Your Honor, I must say at this time I don't know 


if page 67 was read. May I inquire of counsel? If it has 


been read, I will sit down. 

No, I see it has been read. I have a note on it. 
‘‘nank you very much. 

THE COURT: Does Southbridge rest on the issue olf 
Liability? 


MR. ISAAC: he third party defendant Southbridye 


THE COURT: Does the third party defendant 
Universal wish to offer any additional evidence? 
MR. REGAN: No,your Honor. I rest. 
THE COURT: How about the third party defendant 
Charter? 
WILENSKY: I rest, your Honor. 

, COURT: Ladies and gentlemen, we will take 
the afternoon recess as far as you are concerned, and we wil 
resume, I would say, in about ten or fifteen minutes. Counse] ! 
please remain. 

(Jury leaves courtroom) 
THE COURT: Do you have any motions, Mr. Ivone? 
MR. IVONE: Yes, your Honor. First of all, 


with respect to the defendant Albert Shayne, and I am taking 


separately, your Honor, as I understand it he was sued heie 


the president of Auto Pak. 

THE COURT: I thought he had been released from 
this case long ago. 

MR. IVONE: He was never. I think there has been 
ro proof that he, as an individual, is in any way involved 
other than as a president of the corporation. I think the 

.se against him should be dismissed from all sorts of actions 


THE COURT: I don't know of any proof or anythiny: 
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to tie Mr. Shayne into this case. I thought he had been 
discontinued long ago. 


You don't deny that, do you, Mr. Shandell? 


MR. SHANDELL: No, your Honor, I would be very 


THE COURT: On that note the case is discontinued 
against the defendant Albert Shayne, spelled S-H-A-Y-N-E, 


according to the appearances 


| 

| 

pleased to discontinue the action against Mr. Shayne. | 
| 

| 

| 

' 


MR. IVONE: As to the only remaining defendant I 


represent, Auto Pak Company, Inc., your Honor, I would respecth 
fully renew my motions at the end of the defendant's case and 
ask for a directed verdict in favor of that d-“endant. 

First, may I respectfully call to the Court's 


attention that basically the testimony of Mr. Aaronson was 


sugg-3tive that the design in this particular machine was 

not of the best, and that is basically the highlieht of his 

testimony, not of the best. That hardly forms a cr‘terion 

for a deviation from proper manufacturing or design practices. 
THE COURT: I angoing to reserve decisions once 

again on these various motions of Auto Pak. By the way, 

| treat Auto Pak for present purposes as including Mr. Kohler |; 

elient. I am going to reserve decision on ail 9tions, in- 

cluding the motions for a directed verdict. I am oing, to 


put the issues of negligent manufacture and breach of 


pw /1f 
warranty to jury. 
KOHLER: As to me, too, your Honor? 
‘HE COURT: Yes, sir. 
KOHLER: There has been no showing, 
or law 
COURT: I am not convinced you still belong 
I am not going to dismiss you yet because 
purposes I regard your client as being the sanz 
as Auto Pak for purposes of determining whether or not there 
was liability, which is the first question we are going to 
put to the ju you know. So all motions that you might 
make at this stage I am goins to reserve decision on, too. 
What about you, Mr. Isaac, on behalf of South- 
| 
bridge? 
MR. ISAAC: Your Honor, I am really prepared to | 
give a rather lengthy argument to the Court. | 
THE COURT: We have been listening for five days 
now all about thts machine. You don't have to b? lengthy. 


What is your position? 


uriginal statement. I don't believe it is really necessary. 
Southbridge does not belorg in this case as a 
nutter of law. we are a third party defendant. The third 


pirey plaintiff has no cause of action of actionable negliyer | 


| 

! 
MR. IJSAAC: That 1s what I was going to add to iy 

' 

| 
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against my client. There has been no proof here of any 
legal sufficiency to warrant a finding that there was a 
deviation insofar as instructions ave concerned, that there 
was a failure to instruct. There ts no showing as a matter 
of fact, your Honor, as a matter of law, that the third 
party plaintiff has a legitimate cause of ac*ion against my 
client. 

THE COURT: Let me point out that it seems to 
me that 1s a good guestion of fact. According to Mr. Merced 
if any jury was to believe him, whitch this jury {is certainly 
entitled to do if they wish to, he says he never got any 
instructions from anybody. 

MR. ISAAC: Your Honor, he said many things, but 
the Court must first examine and analyze the facts before 
1t goes to a jury on a question of fact. I am saying to the 
Court -- 

THE COURT: J am saying as the judge J am not 
the fact finder. You never left it up to the Court to decid: 
these issues. As far as I know, it is a jury issue. 


MR. ISAAC: TI am saying the case should be dis- 


wictsed against my client as a matter of law. 


THR COURT: I just got through saying there are 
issues of fact here. 


MR. ISAAC: T can't see any issues of fact, youn 


THE COURT: I can see one. Your people say they 
all gave ins both to Merced in particular and 
through these c 3se j } as faz, for example, 
just described it. Merced says guite a different thing. He 
‘aid nothing like that ever happened. 

MR. ISAAC: Mr. Merced is not suing my client, 
number one. Number two -- 

THE COURT: Under New York law, as I understand 

jury is to determine there is liability from 
Auto Pak to Mr. Merced, Mr. Ivone, no matter what you may 
think about him, is duty bound, as I see it, to argue that 


they are entitled to a contribution from Southbridge on the 


theory that you fatled to adequately instruct, warn, et cetera. 


Wouldn't you want to argue that, Mr. Ivone? 

MR. IVONE: Yes, your Honor. 

THF COURT: No doubt about it, TI don't think. 

MR. ISAAC: I don't think it is a question of 
what Mr. Ivone would like to argue. 

THE COURT: Ido. He is entitled -- 

MR. ISAAC: I am saying to the Court, number one, 
[here ©s no legal -- legal -- question of fact for the 
jury; number two, if a verdict 1s rendered against the 


party plaintiff, which also is the defendant Auto Pak, 
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implicit in such a determination, if such a verdict is ren- 
dered, implicit in that must be a finding of negligence and/or 
breach of warranty and proximate cause and the jury will have 


determined that that was the cause of the accident. 


THE COURT: You are so wrong. For many, many, 
many decades it has been well understood in the common law 
and otherwise that there can be several proximate causes of 
an accident or injury. So that disposes of your 
argument right then and there. 

Number two, we live in the world of -- I can 
never remember whether it is Dole versus Dew Chemical which 
[f have here on my desk somewhere, and then Mr. Ivone will be 
entitled to put it up to the jury, since the {ssuc was not 
reserved for the Court, as to whether or not there should be 
a contribution from your client. 

MR. ISAAC: Dole-Dow never changed the existing 


law requiring a necessity for a party making a complaint 


to have in law a prima facie case either in negligence and /or 


warranty. 


TER COURT: Exactly. I agree with you. I just 


ot through telling you I think there is an issue of fact. 


i will tell you what I will do. TI will reserve decision on 
your motions and control the matter, but I am still going 


Lo put Lt to the jury at some point if there ‘s a verdict 


ew/if 
for the pleintiff on liability as against Auto Pak. 

MR. ISAAC: I have also a motion for a directed 
verdict, your Honor. 


COURT: Directed verdict, I will reserve 


IT also have a motion, sir, for 
judgment -- summary judgment on the basis a@ my client's 
sinst the third party plaintiff for breach 
say to the Court that if the plaintiff pre- 


the defendant on breach of wavranty, then my 


same breach of warranty, your Honor. 

THE COURT: I am going to reserve decision on 
that. That again depends on several things, including issue: 
of fact. So that motion is deuted without prejudice to 
renew at some later stage, if need be. 

What about Universal, Mr. Ivone, do you claim 
you have proved anything against Universal? 

MR. IWONE: Your Honor, first of alii it 18. net 


nurpose here to try to prove anything, really, against 


the defendants. I am relying primarily upon what the plain- 


L1ff elaims. It is my understanding that the plaintiff has 


—tatimed and has not withdrawn the claim that there were no 


proper instructions given by the imtaller, namely, Universal, 


| 
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to Southbridge. Only “7 that extent would Universal be 
here. 

THE COURT: Wait a minute. I don't care what 
the plaintiff claims. Is there any proof to that effect? 

MR.IVONE: Well, yes, I think there has. There 
has been some indication as to exactly what it was that the 
installer tcld Southbridge and a jury can believe it or nov. 
If the jury believes that the installer did give the itnstruc~ 
tions -- incidentally, your Hunor, I am going to urge upon 
the jury to believe that, but if they so believe it, then 
the installer is out. On the other hand, if they disbelieve 
it, the installer is going to be in. 

THE COURT: Mr. Regan, what do you say? 

MR. REGAN: I ama little at a loss to understaru 
this argument. 

THE COURT: I can't say that I blame you. 

MR. REGAN: The plaintiff apparently has made 
claims against Auto Pak which Auto Pak says there is no 
evidence to substantiate but if in the alternative they wouid 
like judgment over against my client and ‘sre 1s no evidence 
in the case whatever to substantiate such a claim against 
‘uto Pak, certainly there ism evidence to predicate a third 
party action on. 


THE COURT: must say I am inclined at this 


19 


21 
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point to sympatiizy with your position. I really don't see 


much of a case, assuming Auto Pak is foun’ liable to plaintili 


I don't see much on the theory of claim over against your 


lient. I don't see what they did wrong. I am goinz to 


reserve decision and wait and see what happens on the issue 


of liability in the main case, which we are going to put to 
the jury first. So I will reserve decision. 
MR. REGAN: So the record is clear, Judge, I 


move to dismiss the cause of action for negligence on the 


ground that there is no evidence whatever nor any negligent 
conduct on the part of Universal and that the cause of action 
for breach of warranty on the same grounds. 

THE COURT: I will reserve decision on those 


motions depending on whst happens later. We wit)? figure out 
what to do. 

What about Charter? 

MR. WILENSKY: If your Honor please, T move to 
dismiss the third party claim against Charter Compacting ana 
the third party cross claims by the co-third party uefendants 
apainst Charter. There has been not one mention by name of 
Charter Compacting throughout the course of the testimony. 
fiere has been no testimony with reference to the repairs, 


whether bad or indifferent. 


they be good, 


THE COURT: JI agree. I don't see why Mr. Ivone 
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hasn't conceded on that one. Don't you concede as to Charter? 
There is nothing here. 

MR. IVONE: I thought at the beginnin; of my 
case I stated quite clearly I would discontinue against 
Charter. However, one of the other defendants, third party 
defendants, who has cross claims against Charter refuses to 
withdraw the cross claim. 

THE COURT: Forget about them. We are talking 
to you as the representative of the futo Pak. 

MR. IVONE: T have nothing whatsoever against 
Charter on the grounds that they came in apparently only to 
repair this one month prior to the ccider 

THE COURT: There has been no testimony about 
Charter, period, right? 

MR. IVONE: There has been testimony about Chartcr| 
but only they were a successor to Universal. 


THE COURT: So what does that prove? The 


motion of Charter to dismiss the third party complaint agains! 


it 1s granted, Mr. Wilensky, and you are free to go. 
MR. WILENSKY: What about the cross complaints 
of the co-party defendants? 


THE COURT: They are dismissed, too. All claim: 


ugainst your client whatever they are labele: in this case 


are aismissed for failure of proof. 


MR. WILENSKY:; Thank you. 

THE COURT: Gentlemen, I am going to rule on the 
requests to charge on the issue or issues of liability as 
between plaintiff Felix Merced -- wait a minute -- I beg your 


> @ 


pardon. am right -- Felix Merced and the Auto Pak defendanti: 


and we are going to sum up to the jury on those issues alone 
and we are not going to even discuss the third party issues 
until, if, as and when we get there. That means we will hear 
closing arguments from Mr. Ivone and then Mr. Shandell and 
then instructions for the jury on that subject. Then, depenu 


ing on what happens, we will then hear more arguments, this 


time from Mr. Ivone and counsel for Southbridge and perhaps 


Universal, depending on what happens. Do you follow what I 

am saying? We will do this in compartments so that there 

will be a minimum of inefficiency, lost time and confusion. 
Now, on the requests to charge -- 


MR. REGAN: For the record, I would like to excejxr 


to your Honor's ruling in tht regard. 


THE COURT: You would like to except to what? 


MR. REGAN: To my not being allowed to sum up. 

THE COURT: You will be allowed to sum up if need 
not now. 

MR. REGAN: I understood I was only going to be 


‘cinitted to sum up in the event the plaintiff is successful 


i 
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against Mr. Ivone. 

THE COURT: Wouldn't you agree if plaintiff is 
nonsuited by the jury that ends the case? 


MR. REGAN: Yes, your Honor. 


summing up now? You may never have to sum up. 
MR. REGAN: I think I should be out of the case, 
but if I am going, to be held here on a hypothetical -- 


THE COURT: You are being held here, if you want th 


! 

| 

! 

THE COURT: Then why should you bother about 
| 


put it that way, on a hypothetical. If you don't understand 


what I am talking about, I am sorry. 


| 
| 
MR. REGAN: I understand you completely. My 
| 


objection -- 


THE COURT: I doubt it.. But, in any event -- 


| 
MR. REGAN: My objection is I am not being perm it}d 
to comment to the jury on this hypothetical situation. | 


THE COURT: You will be entitled to comment to ae 
jury and argue to the jury if need be, but not initially. 


If you want an exception to that, you certainly 


| 
| 
way have it because the record shows, I hope, clearly what | 
} 
we are zoing to do. | 
Now, With regard to the plaintiff's requests to | 

| 


charge, Mr. Shandell, I will charge in substance, albeit not 


ia haec verba your requests except for number seven which T 
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deem confusing and unclear in this context. 


MR. IVONE: Which one is that, your Honor? 


THE COURT: Number seven, I repeat. I will not 
will not charge number ten because I deem it 
to wothing but a reworking of earlier requests which I 
will charge. I will mt charge number eleven. 


to the defendants Auto Pak -- I am havin 


trouble finding any requests from Auto Pak. Here we are. 
bez your pardon -- I will charge numbers one through five 

'n substance. Thereafter it seems to me, Mr. Ivone, you 
ret into third party charges which I will not charge initially 
That takes care of number six which has to do with Charter, 
correct? You follow me? 

MR. IVONE: Yes, your Honor. 

THE COURT: Number seven goes back to your main 
defense which I will charge in substance. That is nothing 


but a New York pattern jury instruction, 10!! of Section 2, 


T will charge number nine in substance. 

| All of the rest of the requests I find to be 
really third party charges and I won't rule on those now. I 
1131 rule on those later. 


Now we will proceed as soon as the jury comes 11 


iO tuave arguments as between the plaintiff and the defendani. 


| 

| 

| 

which I will charge. I will charge number eight in painless 
| 

| 
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futo Pak. I assume, Mr. Kohler, that you won't be bothering 
to argue, but you tell me. 

MR. KOHLER: No, your Honor, I won't argue. 

THE COURT: Mr. Ivone will proceed first and 
then we will hear from you, Mr. Shandell, and then I will 
charge the jury and see what happens. Depending on what happen} 
we will have further argument and further instructions as 
need be to the jury. 

MR. ISAAC: May we have our normal recess also? 

THE COURT: You certainly may have five minutes. 
How is that? 

MR. ISAAC: It is more than I asked for. 
you, Judge. 

(Recess ) 

(Jury present) 

THE COURT: Ladies and gentlemen of the jury, 
hefore we go to the next phase of our case, let me make 
two observations about things that have been ruled upon in 
your absence. First you will notice Mr. Wilensky ‘s not 
ere. The third party case as against his client, charter 
Compactors, was dismissed by a ruling of the Court. 

Now to get closer to the business at hand, we 
ire going to proceed to have closing arguments first from 


fvene on the part of Auto Pak and then from Mr. Shandel 1 
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counsel for Felix Merced solely on the issue of the ques 
tions of liability, if any, on the part of Auto Pak to Mr. 
Merced. we are leaving aside, in other words, for the time 
hetng, the so-called third party lawsuits. We will get 
to them later as, if and when necessary. But originally 
are going to put to you the final arguments of the plain 
and the defendant Auto Pak only. Then the judge wiil 
truct you on the issues as between those parties and you 
an make a determination there. Then, depending on your 


determination, we'll see what happens thereafter. In other 


words, the third party cases are going to be put aside for 
moment until we can get a resolution from you of the issue.. 

as between Felix Merced and the defendant Auto Pak on the 

case in chief, and we are not talking about damages or any- 


kind now. We are solely going to be arguing 


and the judge will be instructing you to return a verdict 


n the tssues of liability, if any, on the part of Auto 


Pak to Felix Merced. 
In that vein, gentlemen, are you ready? Mr. Ivore 
MR. IVONE: Yes. 
please the Court, Miss Stone, ladies and 
entlemen, I think at the outset in my opening statement a 


ive you what I thought was a bird's eye view of the proof 


spected to adduce in this case either directly through nv 
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own witnesses or from witnesses from other parties. [I also 
told you at that time to hold me to my promises to you as 
to the proof I intended to bring out to you as %O how this 
incident happened, whether or not my client was at fault, 
whether or not Mr. Merced himself was at fault. 

I think I have met my burden, my promise to you, 
and that is basically what this !s all about now, have I 
come up with the proof, have I come up and convinced you, 
proven to you, that ! contentions are correct. 

I would like to thank you, first of ell, in 
behalf of my client, Auto Pak. You mtice that I now have 


mentioned my client in the singular. I have menttonea only 


Auto Pak. The reason for that is that the lawsuit as aeisicet 


Albert Shayne, who was my client, has been dropped by the 
plaintiff. Therefore, he 1s no longer in the case. 

Now, I know you have been listening attentively. 
Some of the testimony has been on a technical vein, althougn 
not too technical, not as much as I anticipated. I want to 
thank you for your attention. 

As a matter of fact, this case has notbeen very 


technical, has not been very technical because it is not 


really about the design of a machine, not really about wheth 


- machine was of faulty construction or not, but basically 


| 
| 
. 


‘ 
! 
lawsuit has revolved around, no matter how you turned “| 


778a 


p 
Ww / lf 


= 


twisted, upon the acts of one Felix Merced. It has been the 
story of a man who has disregarded some elementary, basic 
safety aspects of just about any job. 


And in that connection, it occurred to me during 


| 
| 
| 
| 
| 


the trfal and over the weekend why would he do such a4 thing. 


After all, there has to be a reason fr it. People don't place 


themselves into a hazardous position, they don't place them- 
selves into jeopardy unnecessarily. There has to be some 
reason for some foolish act, let's say. We know, obviously, 
a person may want to commit suicide, but a person will never 
put his hand and have his hand cut off and go around with 

a cut-off hand. Why? 

I think Mr. Aaronson, as JI thought about this, 
ail the collective testimony, I thought Mr. Aaronson's testi ~ | 
mony when I had thought I scored.a point with him and asked 
him point blank, Mr. Aaronson, would you put your hand into th;s 


H 
machine without stopping it first? He said no. And I said, 


| 
j 
¥ 
| 
As a matter of fact, even if you had an interlock on there, | 
| 
would you rely upon the interlock and put your hand in there’ | 

He said, no, he would still shut the machine. | 

Then on redirect Mr. Shandell asked him a question! 
ind he responded, but sometimes, he said, even I may be in | 

hurry and perhaps I don't use all the caution that I ought 


to. And I think that is what happened on that morning, July 
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2 13, 1972. Mr. Merced was in a hurry and he took a shortcut. 
3 It is like the person is driving a car and makes a quick 


an yet turn, “LT thitnk Ican make: tt." 


5 | Nine times out of ten, maybe 99 times out of a 


6 hundred you make it, but that once that you do not, it is 

7 disaster. Is it the fault of the oncoming car? No, it 

8 | is the fault of the person who takes that chance, that 

® | unnecessary chance. This is also the story of a person like 

10 | any individual, yourself, myself, you don't have to have spect 

il knowledge, you don't have to have special knowledge to see 

2 the danger of putting your hand into a thing like that. | 

13 Anybody with a little common sense knows that. You don't 

4 need education, you don't need great experience. Putting 

K your hand into something like this is like putting your hands | 

| 

6 into a racing car, 1’*ft up the hood, put your car down. | 


| 
the fan belt, take a chance, but if you miss and the sisi 


} 


hits you, it may cut your hand off. That is what he did in 


si Maybe you want to try to get a little something away from 
this case. 


" It is like the person who ignores the guard on a 
‘i 2 


1s not impregnable. You put your finger inside just to clear 


| 
| 


something while it is operating, you know it is going to 


hurt your finger if you miss, if you miss, and he in this case 


| 

22 s 
common window fan you have. You have a guard on it. The guard 
| 


to 


uw 


c 
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That is one highlight, one aspect, I would like 
you to pay attention to in considering this case. They are 


talkin about interlocks, tnterlocks, interlocks. 


Think for a moment about interlocks. There were: 


no interlocks in 1970 on this machine. I told you also -- 
I brought out, at least, through Mr. Deutsch -- that none 
were required, and number three, Mr. Deutsch has testified 


2 


that he examined this machine on November 21, 1974, four 
months ago. It has no interlocks on it now. And he also 
testified you can install them. I asked him purposely this 
morning, "Can you instali interlocks on a mrachtne that's 
already been manufactured?" 

He said, "Yes." 

That should be another clue to you that perhaps 
interlocks are not necessary. They could be installed 
and I am not saying this by way of criticism of Southbridge 
that they have not installed them. I don't think they are 
necessary to install and that is why they have not been in- 

called. 

Again on this question of interlocks, there 
has been much that you have to have interlocks because Mr. 
i-reed told us all through the two hours of time that the 


wichine would be in operation, let's say from eight o'clock 
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in the morning until ten o'clock, he would have to have his 


hand on the inside pounding upwards, pounding upwards. Well, 


| 
| 
| 
| 
first of all, we heard Mr. Diaz tell you here just a little | 
while azo, if you pound directly upwards, first, you janie 
get the three or four foot pole up and you just look at the | 
machine and you see how tt would be impossible to do Lt; | 
second, if you did that, you would be pounding against the | 
metal plate, the door up on top. It wouldn't he going into 
the chute. 

But more important, what do interlocks do? The 
interlock shut the machine. Well, Mr. Shandell has more or 
less criticized us for saying that Mr. Merced should have 
Simply physically shut the machine. There is an on/off 
switch conveniently located, why shouldn't you shut it? They 
shouldn't want to shut the machine because you have to keep 
pushing this thing up all the time. If he has to stay in 
there constantly for two hours with the door open, !f the 
interlocks were there wouldn't the machine be there constantly 
That is what they are saying they don't want to happen. They 
‘ton't want the machine off. Mr. Shandell has told us that. 

Oo that if this machine is being operated really the way Mr. | 


hardell and his client have presented to you, that for the 


entire time that this machine is being operated that the door | 


14 open and he is constantly pushing with that pole, if the 


10 


ll 


12 


13 


14 


15 


16 


17 


18 


19 


& 


782a 
ow /1f 736 


tnterlock system were on the machine would constantly be off. 
Another thinz I would like to point out to you 

$s that this trial and your consideration should be based 

upon the facts and the evidence and not upon sympathy. I 

know that he has lost his hand and I know that you should anid 

you will feel sympathy, but that ought not play a part in 

your decision in this matter. IT know you have to have seen 


at , 


Mr. Merced has taken the sock off. Perhaps that has 
affected you. I am asking you, however, that while it has 
affected you you should not allow it to interfere with your 
ietermination in this case. 

Another little highlight 1s the question of 
language: can he speak English or can't he? Now, that's 
important. Because not only is it whether he is telling you 
the truth here and whether he can talk to you in English and 
whether we in cross examining him can cross examine him in 
Rnglish and get a quick question and quick answer back, or 
whether he allows the time lapse of a question in English, 
understand it, have someone in Spanish trans‘ate {t and get 

ne chance to formulate an answer, but something more: when 
spoke to Mr. Nelson, could he speak in English? When 
i spoke to Mr. Herman, could he speak in English? Both Mr. 


\ivera and Mr. Diaz were Spanish people, Puerto Kican. ‘They 


1) he could speak in Fnglish, broken English but he could 
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speak and he communicated and he spoke with Herman. 
brings up another aspect, what really are the instructions 
tnat Mr. Merced received. 

We have learned now that he received instructions 
in Spanish and he received them in English, ‘tnstructions whict,. 
he has denied. And why is he denying it? Because he knows 
that if he was instructed to keep hishand out of that 
machine while it was operating, that he should not reach for 
anything to take it out and disregarded that, he cannot 


recover here. That is why, and that is why he its denying the 


English language, that is why he is denying any instructions. 


Yet it was very interesting that when Mr. Deutsch 
was testifying, after all, he is an engineer speaking in 
English, probably a little faster than normal people, Mr. 
Merced -- I don't know if you noticed this -- apparently 
heard something and disagreed with him and muttered something 
in English which I wouldn't repeat here and walked out. 
don't know if you noticed it, but these are the things you 
have to be alert to in the trial of cases. 

The next thing. There has been a pounding out, 
what instructions did you put on this instruction sheet? Did 
you put on it in black and white, don't you put your hand jn: 
Lmuaét machine when it is operating? 


Well, first of all, Mr.Deutsch answered that 
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question and read various parts of it ‘ length, anu there 


! 
| 
" 
| 
| 
| 
} 
| 
| 
' 


was a reason for that, because it doesn't say in so many vords|, 


‘bo not put your hand in there to take something out withc | 
stopping it," but if you were to read anything and understand | 
how they want you to operate it, it means the machine operates) 
by itself and when something has to be done inside of it 


you push back the ram with the reverse button and you stop 


{t, and then you go in. For example, you want to change oil 


or check the o11, and it makes no difference whether you are 
checking oil or taking out an object that may be stuck there. 
But more important on these instructions, they 
are telling us that we should have given written shatructions. | 
Written instructions to whom? To Mr. Merced? Are they 
telling us now that he could read in English? For whom are 
these instructions? The Southbridge people have just | 
admitted without a doubt from Mr. Diaz himself, instructions 
were given. If you recall, he said, by the installer, by | 
Universal. They were given to Herman, they were given to 
Rivera. He didn't know whether they were given to Nelson. 
sfeally speaking, oral instructions by the manufacturer 
yx by the installer are given to whomever the customer pre- 
eents. In other words, if I am a customer and I heve two 
“uployees, I only select one to be instructed, that's ail | 


the Installer or the manufacturer can instruct. If they | 


o 


21 


22 
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present two people, then the two people will be instructed. 
So it 1s the choice of Southbridge as to wno should be tn- 
structed. Then it Is up to Southbridge in turn to instruct 
all the remaining people that vhey feel will be operating 
this particular machine. 

It is my understanding and it is my impression 
from all the testimony that Herman, Rivera and Diaz in fact 
gave sufficient instructions to Mr. Merced on how to opers3te 
the machine and to be careful about it, to use common sense, 


ordinary caution. 


If you agree that he was nstructed, then defintii 


there should be a verdict in favor of the defendant. 

I think I have established, as I promised that 
’ would, that hr. Merced knew all about the controls, he 
knew about the stop and the go switch. He turns it on every 
morning and turns it off. He knew about the wall switch. 
He knew about the reverse switch and, in addition, he even 
understood the so-called "magic eye", the photoelectric eye, 
but he calls it a magic eye. He also understood that when s) 


Liitng goes across it, it interferes with it and starts the 


nachine automatically. He knows also that if there !s nothing 


in there it will stop automatically. He also knows that 


these teeth are about two and a half inches long. He also 


knows end he has admitted on his examination before trial thut| 
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| 
| 
| 
these teeth can crush not only a hand but they can crush some- 
thing mor they can crush a 2 x 4. I will leave nothing to 
| 
the nacion. | 
| 
Cuestion from his examination before trial: | 
| Q Cov.ld these teeth chop up feces of wood? 
rr | 
"A Nell, if it destroyed my hand why youisnt 
| 1t chop up wood, too." ! 
question about that. There ‘4s no question 
| 
| also that he knew the machine was Operating at the time he 
| put his hand in it, and there is no question either that 
| there was nothing preventing him from stopping the machine 


before he put nis hand in. | 


Again on his examination before trial: 


| 

| 

| 

"Q When you say that it was going inside | 


l 
| 
| of the machine, what part of the machine are you referring | 
| 
| to? | 
| 
"A On the machine that was working. | 
"Q Did you reach into the machine to get the 
stick? | 
I} 
| "A Well, they didn't tell me anything else. 
| | 
“a Did you reach into the machine, yes or | 
| | 
09 
| 
"A Yes. | 
"Q And the machine was working at that time 
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or was it not working? 

"A Yes, the machine was working." 

There is no question he knew it. 

Incidentally, you know full well when you hear 
these garbage trucks and the high siren sound noise they 
make, it is a telltale sound when the hydraulic system works. 
That's the same type sound in this machine. You can't miss 
it. If you don't see it, you have got to hear it in operation, 

Now, in order to excuse himself for having put 
his hand into anoperating machine, he tells you the extra- 
ordinary story that, well, this 2 x 4 piece of wood would 
damage the machine and my boss told me to take it out, take 
any large object out which might damage it. First think 
about it for the moment. He says he never has been given 
any instructions, and yet he was given those i::structions? 


Second, everybody here would agree that a 2 x 4 


piece of wood -- ané he described it on his examination before 
trial as ten inches, ten inches in leng :. [ will find that 
in a minute. I will get to it -- as ten inches in length 


and you have heard from Mr. Deutsch, you have heard froin 
Lhe examination before trial of the inventor himself a 2 x 4 
piece of wood can e‘ther be eventually chopped up by the 


nachine or it will finc its way out through the extrusion 


chamber. There is no reason to go in and take it out and 


10 
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there 18 no reason why this should do any damage to the | 

machine. This machine is made for that type of thing. | 
"Q How long was this 2 x /} piece of wood? 

‘A It was about ten inches long. 

Less than a foot, ladies and gentlemen, 2 x 4} less} 


than a foot. What do you suppose -- do you notice how he 


| 

| 

| 

| 

| 

| 
1s laughing at me? He understands everything I am saying. | 
A 2x 4 piece of wood ten inches long, will easily find its | 
way through the extrusion portion and if it doesn't, nothing | 
happens because this has been figured out by Mr. Clar, the | 
Inventor. To do what? It was described to you earlier | 
today that if for some reason the ram meets an immovable : 
object it automatically goes in reverse after it builds up 
to 2400 pounds, 2400 pounds - per square inch. After it 
goes back, it then moves forward and then it goes back and 
forward, back and forward, and it can continue this opera- 
tion indefinitely and if it is stuck all you have to do then 
is shut the machine and take it out or you just allow it to 
slowly ease out the particular obstruction such as a 2 x 4. 
Therefore, there is absolutely no reason to take it out. 

Now, let us consider something else. Immediately 


| 
| 
| 
| 
| 


after the accident is generally when you can figure out if l 


someone gives a statement as to what has happened. That is 


about the most likely time he is going to be telling just what 
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happened. And we have here his story to Mr. Nelson, and it 
1s dated July 13, 1972, and it was told to Mr. Nelson on 
that day and we have under item 3A a full description of the 
occurrence and he says, "Mr. Merced, the porter of the 
building, 90 Beekman Street, was cleaning the compactor 

in the basement." 

In other words, now, he was cleaning itt. He 
wasn't taking Out any piece of wood. He put his right arm 
into the machine to remove some glass without shutting the 
machine. The machine started to operate and caught Mr. 
Merced's right hand, cutting off the hand near the wrist. 

‘We rushed Mr. Merced across the street to Beekman Downtown 
Hospital. We also took the hand that was cut off to the 
hospital." 

Now, jurors, you also heard Mr. Herman say that 
when he got there he looked in the machine and there was no 
stick 1m the machine, there wasn't a 2 x 4 in there, but there 
were broken pieces of glass. It may be that he was in the | 
process of cleaning this after the operation was over. I donth 
know. But, in any event, it certainly is contrary to the 


utory Mr. Merced told you here today, told you here last 


I had wanted to read this earlier to you but I 


| 
| 
| 
| 
week. | 
| 


will read it to you now. 


| 

! 
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2 | Two weeks after the accident, Mr. Herman gave a | 
3 signed statement as to how the accident occurred, as to | 
4 how Mr. Merced told him it occurred. | 


5 | "July 27, 1972. I, Mike Herman, being over 


2l years of are and am emplcyed as chief superintendent for 


7 outhbridge Towers located at 80 Gold Street, New York, for 
8 the past years" -- I can't read the number of years -- "In our 
y - ' 
9 employment as a porter is a Felix Merced. Mr. Merced has 
10 heen in our employment for approximately six months. He works, 
ll || at a salary of approximately $142 a week for a 4O hour week, 
es | 
2 | being off Sunday and Monday. He works from 8:00 a.m. to 
onl 
13 | 5:00 p.m. He belongs to Local 32" -- I think it js. "He 
| 
| 
l . 
‘ was with us ten months prior to the six months but left us | 
IS | to go to Puerto Rico for a few months and then came back. ; 
| | 
| | 
6 | His job was at 90 Feekman Street and his duties were to take 
1 | ; 
q complete charge otf this building in reference to cleaning 
| 
| ' 
“ | tt and so on. In each building we have a compactor machine. 
9 in | 
| ‘The machine 1s in the basement. His job is to clean this 
| 
2 machine. This machine is on all day. Each floor has a chute 
21 | 
7 i] , 
| sad tenants throw garbage through the chute and it goes down 
22 ii = | 
| wo the basement. This machine compacts the garbage and pushes | 
23 || | 
| it im plastic bags. To make this machine work, one has to 
| 
24 
.urn a switch. Felix would open this machine twice a day, | 
25 a 
Guce dm the morning and once in the afternoon. There 1s a 
I 
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‘magic eye inside this machine. The switch is usually on 


off until someone wants to operate and then puts it on the 
On position. If the machine is on off and someone sticks 
their hand tn the machine and passes the magic eye, it 
won't operate. The magic eye is only rood when the switch 
ts on. ‘The purpose of the magic eye !s so a porter does 
not have to stay there all day and watch garbage. When 
there 1s a lot of garbage, the garbage will pass over this 
magic eye and the machine will automatically operate. On 
July 13, 1972, Felix Merced was involved in an accident with 
the machine. What happened was there was a bottle stuck 
in the machine. Felix left the machine on the on position 
and stuck his hand in the machine to remove the bottle. 
When his hand passed the magic eye, the machine started up 
and he lost his right hand. This is the story he told me. 
The machine stopped and his hand was in the machine. He wa: 
hleeding bad, he was white as a ghost. > was then taken 
to Beekman Hospital by us. The hand was also taken. The 
police also came about one-half hour later and looked at the 
nachine. The machine was not out of service after the acci- 
uent. Nothing was .wrong with it. No city inspector was hen: 
iO Look at the machine. In reference to the machine, we have 
company by the name of Charter Compactor who takes care of' 


No contract involved, just @ call when they are needed. 
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have been servicing this machine approximately six 


We navwea machine in each building, nine in all. we 
another company before Charter. In reference to this 
Charter last touched it on June l, 1972, 
a short in one of the switches. 
lled after the accident because nothins 
ut out of service. § Ir 
tx Merced's accident, he was instructed by 
me never to put his hand in the machine. All porters were 
instructed on this point. ley we told if they had to go 
into the machine to use a three foot stick which we supplied 
to all porters when they started their job. Felix was also 


supplied a stick. I have no idea why he did not use the 


etick to take out the bottle. If he did like he was told, 
the accident would never have occurred." 
You know, jurors, no matter how this machine 
no matter what, when someone disregards simple, 


basic elements of caution, an accident is bound to happen at 


some time. If 1% is not sooner, it is dater. You can’t 
1ke shortcuts when you are dealing with this type of machine. 

{s a machine, as you know -- I am sure Mr. Merced knows 

an, be devastating. If you take a shortcut, well, if you 

-2t away with it, fine. If you don't, you can only blame 


yourself. In this case Mr. Merced is trying to blame Auto Pik, 
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He is trying to blame Auto Pak because there was no interlock. 
Let us consider that for a moment now. 

Before I get to that I might add, you know, Mr. 
Merced has been telling you something about a bottle having 
fallen out and hit him on the head and dazed him and knocked 
him unconscious. I don't know which. 

First, if there was a load of garbage still in 
the machine, a bottle could hardly have come from high point 
and fall free with force to be able to hit that angled de- 
flection plate and come flying out of the hopper door. If 
1t fell only from immediately above where he could possibly 
reach with his stick, the distance is what -- four, five 
feet? It would hardly come bouncing out knocking him uncon 
scious. But something else. He didn't tell that to the 
hospital, he didn't tell that to anybody. Fven several days 
later when Mr. Rivera went to see him in the hospital, 


ne never said anything about any bottle hitting him in the 


head. As a matter of fact, in September of 1972, Mr. Aaron- 


son went to look at this very same machine for his investigu- 


‘ton tn order to formulate some opinion and they never even | 
told Mr. Aaronson about tilis manner of the accident iii ta et 


Basically, as far as Mr. Aaronson is concerned, he put his 


whe: T asked him, Mr. Aaronson, was the machine Operating wi.és 


hand tn there, that 1s how the accident happened. You penny 
| 
| 


194a 
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he put his hand in it? 


3 } He looked at me as though I was crazy. Obviously 
| 
4 || it was operating, otherwise his hand never would have been 
5 ! cut off. And that's the first and basic act of negligence, 
6 | putting your hand into the operating machine. 
7 | But going now to how the machine was made, how | 
| 
8 | was it operated. Mr. Aaronson, I believe, has conceded that | 
| 
° | in 1970 there were no standards which would affect a 
10 | compactor. He conceded also that the industrial code, which 
11 || 4s the New York law on this, which would be controlling in | 
| 
a i th type of -- control of industrial accidents, control of 
13 | industrial machines, did not have any provision requiring | 
| 
14 | : . 
| an interlock on this compactor. | 
6 | MR. SHANDELL: Objection, your Honor. | 
\| 
* | THE COURT: I don't quite understand that. 
u | Are you objecting because you think this does not accord | 
ig || eo hs 
‘ | with the evidence? | 
y | MR. SHANDELL: My objection is to Mr. Ivone | 
20 | 
| instructing the jury on the law about what is controlling | 
| 
an | : 
und not controlling. 
2 | 
| THE COURT: I don't really think I understand 
23 
tilm to be doing that, but to emphasize the point I will tell 
une jury it is not the function of counsel to instruct them 
29 
| ct the law. I think rather, though, this was an argument 
| 


= 8 8B 


& 
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and I will allow the jury to decide whether or not they buy 
it on the facts and on the law which I give to them later. 


Go ahead. 


MR. IVONE: I assure you jurors I am not trying 


to give you the law. It is my recollection of the testimony 


as elicited from Mr. Aaronson as to the importance and purpose 


of the industrtal code. That was his testimony. 

I also was able to bring out through my expert 
witness here, who testified also that the industrial code 
did not make such a requirement but, in addition, it did 


make requirements for gvarding of dangerous machinery. What 


do we mean by guarding a dangerous machine? That's important. 


The dangerous machinery is on the inside. It is covered by 
metal all around it and a hopper on top and a closed door 


which is supposed to be kept closed at all times unless you 


shut the machine and you open it. That is what ts meant by 


muarding. And, incidentally, it has been shown even by the 
plaintiff's own expert, Mr. Aaronson, that this door can be 
locked if you really want it locked. It is not necessary 
but it can be locked with a padlock if that 1s what you are 
complaining about, that it is too easy to open. 

Mr. Aaronson then talked about the U.L., Under- 


writer's Laboratory, and the National Institute which then 


adopted the U.L. provisions. And what do we find in 1970? 


| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
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That they say specifically interlocks are not required. They 


use the words "not specified." But if an interlock is put 


on, its efficacy can be determined by careful analysis and 
vestigation based upon the use and provided it is not in 
type machine where persons can be injured through gross 
In other words, it is a type machine where 
a person would mtordinarily be injured, you would not be 
nt an interlock. That's this type. Oniy where by 
gross negligence, and itt is my contention that Mr. Merced 


here exercised gross negligence. He threw caution to the 


Therefore, it was not a machine which required an inter- 


Further, today you saw Mr. Shandell bringing out 
a 1973 change which the judge has already told you does 
not apply to our machine which was made in 1970. But even 
ag to that day it does not require or mandate an interlock 
You have either an interlock or you have a guarding, and that 
is exactly what we had here is a guarding. 

Mr. Deutsch also brought out that the Board of 

tandards and Appeals has specifically ruled that in a case 

where the machinery is slow moving -- and Mr. Deutsch has 
pointed out that this is slow moving. It is about 30 seconds 
tor the cycle, for this ram to go pack and forth -- you do 


ool require interlocks. 
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your own conclusion, is he telling the truth or is he 
stretching it a bit. One of the first questions that was 


asked of Mr. Aaronson was whether he had an opinion as to 


the design of this particul or machine, and he said, "Well, 


it is not of the best." 
You know, in no way jis that a standard of 


whether it is properly engineered or not. Not of the best. 


| 
You know, sometimes you look at a witness and you arrive at 
| 
| 


' 


Even at that point he would not say, "No, this is inadequately 
engineered,’ because ther? was no requirement for an interlock 
and he knew it. 

He told us that he worked for AMF. That was 
interesting because he said AMF probably would have put an 
interlock on a machine like this, and much to his amazement, 
he found out that AMF actually manufactured this machine. 


My client designed it all right, but AMF manufactured it. 


They knew. They have engineers. They knew there was no 

interlock here. There is no reason for it. That is what I 

am constantly saying. There was no reason for the interlock. 
I think Mr. Aaronson has pointed to only two 


areas of interlocks, one the seat belts, and he conceded 


evel as to the seat belts not only have they changed that, 


citimtinated it, but you can defeat an interlock by simply 


‘aking out the plug which connects it. And the only other 
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One that he showed us an example is 1 interlock in elevators 
but none with respect to compactors. 
Do you recall my questioning of Mr. Aaronson 
when T pointed out, “Well, how about when you lift up the 
hood of car and the engine 1s running, isn't that dangerou:’| 
Shouldn't you have interlocks 
Of course, you don't have interlocks on the hood. 
dangerous, it 1s open and obvious. That's the point, 
obvious danger when you open the door. 
1s no chance whatsoever that your 
hand can get caught on any part of the moving machinery. 
Only when you affirmatively open the hood yourself and 


ce you are doing it yourself you are either not going 


to put your herd in or you are going tobe careful. Therefoie, 


there should b no interlock. But he would not concede 
that there are n On cars. You all know that 
there are none. 
interlock." 
finally had to admit that on the millions of 
irs American manufacturers have put out there are never 
inrterlocks on hoods. 
Much has been said here as to whether this is 


automatic or not. The only thing that is not automatic 


machine is that you have to tie up the garbage and 
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put more garbage bags to it. It even stops the moment the 


garbage bags are filled up. It stops if there ts a fire. 
There is a thermal switch in there that shuts '1 


stops ’ there is no garbage coming down. It 


2 


there is garbage coming down. But you do have 
the switch. We can all understand that. 
Much has been said as to whether 1 S operating 
constantly or not. Generally speaking, it has beer 
designed to operate constantly, and as a person throw 
down a bag of garbage it 1s supposed to push !t 
activates automatically. If a persen, customer, 
to operate it constantly, that is not our concer: 


want to do it that way, that is their concern. 


it. we do not fault them for it. But if perchance they 


have two stories full of garbage backed up and if 


any blockage or if there is any arching or whatever term you 


want to use, all you have to do is shut the machine, clear 


it, and then start it right on again without a problem. 


You know, a witness was brought here by the plats 


Liff, namely, Mr. Melendez, his friend. One of the aspects 
ul’ Mr. Melende.’' testimony was that he said that wh 

ised this pole they used it -- first of all, they 

ine, upwards. Second, they were not trying to unbl¢ 


ihey were trying to get the garbage to come down f 


'f they have an hour and a half or two hours in 
to do the job, perhaps that is why they are using the 
faxver. IT don't know. But we don't re- 
machine doesn't require it. There is no reascGr 
have to be in there. 
Melenuez also conceded that you would 
second floor and if there is loads 
stuck up there in the chute you push from the 
and you ¢ jiown. Mr. Rivera told us that. Mr. Diaz 
told us th: \s a matter of fact, 
clear how you do it. You s.%p the machine, and he 
put the e tn and try to unhook the bridging. no i 
doesn't unhook, call the boss, the boss will come and then 
they take some sort of a concrete block from the top, let's 
say the second floor or the first floor, and force the garbare 
Jown, do not put your hand in tne machine. an any event, 
when yu put your hand in the machine for any purpose, 
whether it 1s to clean it or anything else, Mr. Diaz has 
made it clear, you throw the switch on the wall and you shui 
switch that's en the machine. 
We have also been criticized -- Mr. Shandell 


ppirently seems to suggest, well, the switches aren't markud 


vroperly. Maybe Mr. Merced can't see them. Mr. Merced 


tmee]f has told us where the on/off switch 1s,and this is 


w 


19 


2) 
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the middle one, and it 1 


o 


difficult on a picture, but your 
will see the "off" marked to the right and the "an" 29 


to the left. This button over here says reverse. It says 


it right on tt. 


l You know, you can take the horse to the fountain 


but you can't make him drink. If they don't want to do it, 
there is nothing you can do to force them. But all I am 
saying is if they do get hurt, don't blame us. 

Now we will talk for a moment abort the safety 
door. If you remember, Mr. Deutsch told us that there was & 
door that can operate now manually but before they only hac 
the one fire door. The fire door, according to Melende7 
and according to other witnesses, this would operate if 
there's a fire, automatically, shut off the opening from the 
| chute so that if there is a fire in the compacting machine -- 
you know garbage can burn --~ the fire would not go up the 
ehute and then, of course, go to the various apartments. 

It could also be usea for something else, as Melende” conceded 


[t is not loose but you can push it closed. If you want 


Lo mo into the machine, you can stop the machine, you can 


«lose that fire door and you can go into tt and there will 
is no fear of garbage coming down at you as you are working 


lr, the machine. 


Just » few words about Mr. Clar, who ts the fnveut.jr 


ago perhaps all of you apartment dwellers 
| 
| 


apartments and I know ~-~- we had incinerat or}: 


you could smell the burning, soot 


' 
| 
i] 
| 
| 


you couldn't, sometimes there would be 


Clar, who had years of experience in the | 
| 
engineers' sources, he then got connecten 


| 
| 
| 


| 


garbage and working out compacting type: 
garbage trucks. There came 4 time that 
me acquaintance df his, the owner of som: apartment either 
ashington, D.C. or in the Maryland area, had a problem. 


very unhappy about the incinerators because they would 


sause a fire and > would have a fire down in the basement, 
he showed it to Mr. Clar and Mr. Clar in hi: testimony 
4nterested him, and he sat down and he thought 
what can we do about a thing like that? 
Up until that time, 1965, 1966, there were no 
such things as compactors in buildings, in apartment buildings 
So he decided, with the acceptance of that apartment owner, 


vo figure out how you could work a compactor which he knows 


| 
| 
| 
| 
: 
| 


works on a garbage truck, how you can work it in an apartment, | 
chnte-fed. Chute-fed simply means by gravity. So it does | 
not require expensive and extensive machinery vo force the 


from the top flocrs down. You rely upon gravity to 
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come down and fit into the chute. And he devised it. This 
is the type machine to obviate the problem created Wy the 
other means of burning the garbage in the apartment house, 
the soot it creates, the ecological problems and the hazards 
of fire: so we have the coming of compactors in apartment 
buildings, compactors which, incidentally, you have heard 
today you either have to improve your incinerary methods or 
you have got to take a compactor in the building, and that 
is why you heard of patents on this particular method, on 
this Gobbler, because he was the first, he was the inventor, 
he was the one that created the machine which sought to 


eliminate the problem that we previously had with aisposal ol 


garbage in apartment buildings. 
Now, over the years, and it has been repeated 
in various items of testimony here, read to you either 
by deposition or came to you from the stand, there have beet 
no such accidents as we have seen here occurring to Mr. 
Merced, because in the course of normal events -- 
MR. SHANDELL: I object to tnat. There is no 
proof there have been no otner accidents than Mr. Merced. 
THE COURT: You may well be right but I will 
ssue like the other facts to the jury. 
May I remind you of the t!me, Mr. Tvone? 


MR. IVONE: Yes. Iam almost concluded, your Ihitis 


| 
| 
| 
| 
| 
| 
| 
| 
| 


shis accident, it occurred for 
disregard of a common, ordinary, 


don't put your hand into a moving 


at this very site in this very 
accident involvi!n: Mr. Merced 


the testimony of Mr. Herman, 


today from his examination before 


1ien they are broken and they 
| 


get broken or smashed because of the compa c} 
| 


rr | 
ley get extruded out into the bags. The bags are vinyl 


if you ha snarp piece of glass it will cut, and that 


=) 


what was described to you at the examination before trial] 
where he dt in fact I is “Now; If you: recalkl 
the other day, Mr. Merced testified, oh, he had cut his 


hand sometime ago in operating this machine but he didn't 


say he cut it that way. He said he cut it because a bottle 


came flying out of the hopper door. 
| 
Tf you agree, jurors, with my analysis of the | 
accident occurred as a result of the ene 
Merced, then I think you will agree also that ay clieit 


entitled to a verdict in his favor, and I also would ask 


this machine was designed properly, designed] 


matter of fact, is operating today without 


gw/1f 
an interlock. 

Thank you. 

THE COURT: Miss Stone, ladies and gentlemen, 
because of the time we'll suspend now until tomorrow morning 
at ten o'clock. Then you will hear the closing argument 
on these issues from Mr. Shandell for about a half hour or 
so and then I will give you the charge, as it is called, or 
instructions of law which I think will take less than half 
an jour and then we will submit these issues to you for your 
resolution tomorrow morning. So we are coming close to 
your first participation in this case. I will see you 


tomorrow morninj: sharply at ten o'clock. Good evening. 


(Adjourned to 2/11/75 at 10:00 a.m.) 
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MR. SHANDELL: May it please the Court, Mr. 

Ivone, ladies and gentlemen of the jury: this is tne last. 
opportunity that I will have to speak to you on this tissue 
of liability on behalf of my client, Felix Merced. 

Mr. Ivone spent some time with you yesterday 
discussing sympathy and how you were not to allow sympathy to 
dictate your judgment in this case. Well, Felix doesn't ask 
for sympathy at your hands. What we are here to ask of you 
ig justice. What we are here to ask of you, because it 
would be just under the facts as you just heard them and the 
law that his Honor is going to instruct you in,. that you 
find that the injury done to Feli. was as a result of a wrong 
aone to him by the Auto Pak Company, the people who made anda 
iistributed that machine we have been talking about. 


I hope you will forgive me. I am struggling 


ith a very bad cold and if anybody has some difficulty under 


standing me, please kindly raise your hand. 


Ea 


R 


es & B 
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What you are going to have to do is decide was 
Felix wronged, did this accident happen because he was 
compelled to work at an inadequate and dangerous machine, 
or did this accident happen despite the fact that he was 
working at a reasonably safe machine, as safe as you could 
expect any machine with moving parts to be for a workman, 


and foolishly stuck his hand down into that place where the 


ram was going back and forth and kept it there for 20 secona: 


or thereabouts while that ram closed slowly on his hand. Be 
cause you remember the testimony that that ram moved very 
slowly, took about 20 seconds to close. You are soinz to 
have to decide how this accident happened, whether !t 
happened that way, as the defendants claim, while Fel1x 


was foolishly trying to sweep some glass out of the bottom 


of that cylinder as this ram closed slowly and inexorably 


on hts hand, or did it happen the way he said, as a result of 


having to stand by clearing this machine that spat objects 
from time to time out at you, this machine that, though it 
was supposed to be automatic in practice, required a workman) 
1.0 etand there and stoke it from time to time to keep it 
moving. You are going to have to decide these things. You 
are going to have to decide them on the basis of the weight 
of the evidence as it has come to you. 


How are you going to do that? It isn't easy. 


© 


1] 


12 


13 


16 


17 


18 


19 


special techniques are not applicable 


| 
| 
| 
| 
| 


bring your good commor 
2 2 

probable, 

your knowledre 


questions. 


the evidence 


half hour 4O minutes. 
we ought to 
have been hearing over 


manufacturer 


sued some other people, 


installer machine, Universal Thermal, and the bulldtnyg 


employer, Southbridge Towers, saying that 


are held responsible then they are entitled 
0 some contribution from these other parties who Feltx 
Therefore, must understand that 


exonerated Southbridge Towers 


matically exonerated, they won't have to pay anything, 


neither will Universal Thermal. You have to bear 


ftnatton in mind when weighing the evidence that came to 


officers upervisory people for Southbridge: 


and for Universal Thermal. They are highly interesteu 


the outcome of it that Felix does 


1f he aoe 


recover from Auto 
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companies are each respectively exposed to recovery over to 


Auto Pak. You have to bear that in mind when weighing their 


evidence. 


object to that argument. I am not summing up in this cas 


So what is it we are claiming here? 


MR. ISAAC: Your Honor, I must respectfully 


a) 


and your Honor has instructed us as to the purpose of this 


closing argument. I don't think I should be placed in 


position where I can't even respond. 


THE COURT: Rest assured you are not aa I will 


instruct the jury most specifically that we are not here 


to consider or argue anything to do about any possible 


recovery over against one of the third party defendants at 


thi 


ft 


think 


s point at all. That is not what we are talking about. 


I would ask you, Mr. Shandell, to confine yourself to 


4esues for the moment. You are quite correct, later on, 


neca 


the 


nerely 


1. 


7 


Now 


be, we will get to the third party issue, but J don't 


it 15 necessary for you to dwell or that at ail. 


MR. SHANDELL: I was only discussing ay Oe lew 


credibility. 


THE COURT: I am not eriticizing you. T am 


making a point which is an important one and you know 


let's go on. 


MR. SHANDELL: Now, what fr it that happened here” 
pt 
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instruct you on 


-he manufacturer oO 


these oblivations 


: 
tne 


E. this 


? 


Toil 


obligations of the 


not from Felix or i"el1ix's 


ne mouths of 


ra) 


people wh 


not 


3¢6 


automa 


P tf al, ’ 
rted by taking Mr. Nelson's 


that a porter could 


a particular day 


the general manage 


Nelson told you. 


deciding how to man thts job what the 
and how many porters he needed. It 


go about whatever 


nad the compactor 


.4 mM} ~ ww h a 4 
1utomatically. That's what ne saia. 


+ 


{ 


net was his understanding and that's 


Do you 
ou do not. 


ne job. What did 


titeuLlty with the 


It is true that 


It is true t 


of 


He 
bet 


product. How 


{t's very 

wife or Felix's 
companies are 
tic. 


+ aot 4 r 
testimony. 


that organization. 


told you that in 


porters' duties should 


was 


a i 


; 


understanding 


cleaning work he had 


would 


Twenty 


now 


hat 


+ha 


work its way 


-four hours 32 day 


the job was set 


that's the way tt 


+ 


UV 


Ie 


» 


what the maiinual 


's what the company represented. But 


have to rely on Fel 


Go right to Mike Herman, 


Mr. Herman tell you 


wy. 


rrlish language. 


ix Merced on that point 


the superintendent on 


? He, 


This 


4 


e 
i) 


too, had some 


what he told 


/ 


| 
| 
| 
| 
| 
| 


14 


15 


16 


17 


18 


19 


8lla 
gw/lf 765 


you. J asked him: 


Q Did the representative from Auto Pak 
tell you that you could turn it off and turn it back on 


during the day? 


"A Yes, he said we can leave this on long tim 


you know, but we find out later was no good, leave the machine 


on. We tell the guy, use this only if there's garbage in 
it, because we find out many times machine was running and 
the garbage was stuck on top, yo. know. Was only little 


piece of paper blocking the eye. 


sy 


vo I understand, Mr. Herman, that when 
the representative of futo Pak came around he said you 


snould leave it turned on a long time and you later gathered 


from your experience that it was just better toturn it on tr: 


the morning, tt! afternoon and the evening, is that right? 


Mr. Herman agains: 
"If the garbage doesn't fall down the 
machine doesn't operate, you know.” 
My question: 
"Q If a porter wasn't there to. neke sure 
Liat the garbage would fall down to the electric cye, 


hen the mehine would not operate, je that correct? 


"A Yes, sir. 


9» 
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And that is why, Mr. Herman, you 
decided to run the machine only when a porter was around? 
“A That's right. 


And did you issue the porters sticks in 


‘onnection with their operation of the electric eye? 


So we find when the customer got this supposedly 
omatic machine he found out you couldn't leave it 

glone, you had to tend it, you had to leave a porter tnere 
all the time, the porter had to be around to stick a stick 
'n there to unjam the jams and bring the stuff down, and 
unless you were going to have three porters in eight-hour 
inifts standing there all day at the compactor, what ‘ou had 
to do is turn the compactor on and off. Otherwise you would 
need three porters just to stand there by the compactor in 
ase a piece came down. 

Of course, that only made things worse. Mr. 
Danziger. Mr. Ivone was questioning him. 
¢ As a matter of fact, Mr. Danziger, is 
the better practice to leave this automatic ma \ine on 


111 the time? 


"A Yes. 
"Q If a machine is left on all the time, 


wir. llanziger, would it be correct to say that {tt would not 


24 
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"be necessary to hasten the garbage down? 


"A It would be less, much less necessary. 
You would eliminate most of the problem." 
So what do we find here? We find here a machine 


that bridges, a machine that creates jam-ups and, therefore, 


requires a porter to be around all the t.me to break up these 


Jam-ups, and if you don't want to have three porters per 
machine, eight hours a day apiece for 24 hours a day, seven 
days a week just standing there, then you have to turn the 
machine on and off and then it gets much worse. we don't 
have to rely on Mr. Danziger for that point. 

Mr. Deutsch told you that. He had this ratio 
where you nave things pressing down, it also squeezes them 
out, it tends to jam against the sides. 

So now you have got a porter, and Mr. Melendez 
explained that to you, who now has to stand there the whole 
time that he is working and keep stoking this thing so that 
the bags would keep dropping down. This-is the machine 
these people sold as automatic. 

Mr. Danziger: 

"The cause of that, its it called 
bridging? 

oi If it happens by bridging, it's called 


brlaging. 


ey 


Are there other causes of it? 
sig Just a big object being thrown in or 
a malfunectior of the machine, the machine sam doesn't 
operate or It can just keep building up." 
You remember I asked Mr. Deutsch whether this 
could happen with the machine on constantly just by a buildup 
no, that couldn': happen, but here is Mr. 
{netaller of this machine, as well as Mr. 
Herman, the man who had to werry with working the machine, 
and both of them told you it had a tendency to build up and 
created jams that had to be broken up. 
"And if it shuts off, did you experience 
that the tresh or garbsge tht came down a compactor such as 


this would cause arching or bridging or the garbage? 


What kind of automatic machine is tiis? You 
heard Mr. Aaronson tell you that a machine like this wita 
this elbow effect where they had to cut down the force 
of gravity by creating this angle -- by the way, you remember 
Me. Danziger telling you that made things much worse with 
jan-ups and bridging -- creating this angle, reducing the 
‘orce of gravity, that if you wanted the machine to be 


automatic you would have to have some kind of positive feea, 


collers, screws, something to break up, to move this garbayec 


along, Otherwise it.is going to jam. 
Does at violate your common sens Isn't 
that exactly whav you would expect to happen in a thing live 
that? Did you ever try to push bags of garbage off a table? 
And imagine what happens in a situation like | 
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this, if a piece of wood, a bag of bottles, a paint can gets 


caught up in that machine and the machine goes and hits it, 


backs off, hits it and backs off, hits it and backs ofi. 


being created now. And yet that's the way this machine works. 
It's supposed to be a comractor. It was supposed to com- 
press this garbage. That's what they sold it for- Thzit's 
what everybody thought it was supposed to de. And the un- 


contradicted testimony in this case is it is not a compactor 


| 
Imagine what is going on on top of that. Imagine the mess | 
| 
| 
| 


is just a bag packer. It transfers the garbage 
through a tube into a bag. That's all itd 


Here is a picture of it. It's just loose news- 


| 
| 
| 
| 
papers. When somebody called this a compactor, didn't you | 
wet an tdea what the big machines do to a car, squeeze it 

down, into a little ball? It is just a bag packer. No wonder | 
they had so much trouble with it. The reason it is just a bag 
packer is there is no resistance on the other side, it is 


| 
Just squeezing it into a bag. If the bag 1s packed too 
fuldi it will burst. That is another reason they have to hive 
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a porter constantly there. They have to constantly keep 


| 
1 changing these bags. Of course, here again it is a non- 


automatic machine, a machine you have to have an attendant 


less you want the attendant there 24 hours a day, 
| garbage will build up when you turn it off and you are 


soing to have to have somebody stoking it to bring it down. 


\ Did Clar know aloof this? Danziger says he 


did 
| "Did you ever communicate with Mr. 
| Clar that in your experience the people who were using this | 
| compactor under the chute were experiencing bridging problemi: | 
! that required them sometimes to open the hopper door and hit | 
| the garbage with a stick or poker? 
i} 
| "A I don't know if I had to tell them." 
He was quite aware of it all the time. 
| "Q Did he communicate this to you? 
| 
| "A Yes. | 
"Q Did he ever recommend to you any means | 
of coping with this problem? 
| "Q Not that I know of." 
| Wasn't that his very duty? Wasn't that his very 
ia But if you read Mr. Clar, none of this ever happened. 


we osked Mr. Clar on his deposition. 


"Did you ever have any bridging problem. ," 
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He said, "In the early stages of the machines, 
when we had sioping walls, we had some problems because the 
stuff would come to the narrow or slope part and wouldn't 
come through, but after I made the walls straight we never 
had a bridging problem at gi." 

Do you believe that testimony after what you 
heard Mr. Herman and Mr. Danziger tell you? This man was 
utterly unconcerned with the way his machine was working, 
utterly unconcerned. Wasn't that his obligation to be con- 
cerned? 

You know, his Honor is going to talk to you about 


the law, and one of the things is negligence. If you are 


coing to make a machine, don't you have to test it, test 


4t enough to find out how it works, do field testing, put 
4t out in apartment buildings and watch it, see what happens, 
see what the poor parters have to do? Do you remember what 
Mr. Clar said in his deposition? He never threw a piece 
of wood, he never threw a bottle, he never threw a paint 
can down a chute to see what would happen. He never knew 
and can't tell us even to this day how much per hour the 
capacity of that machire 1s, how much garbage can it toss off. 
lie just doesn't know. Ye never tried to find out. 

I asked him at the deposition repeatedly, "Mr. 


Clar, did you make records when you observed this machine 
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''n operation in your friend's apartment in Maryland?" 

He said, "Sure did. Made records of this, made 
records of this, that, the other thing." 

Where are they? Jt must be in five places in 
this deposition. TI won't bother reading it to you: "Those 
records are in Red Lion, those records are in Red Lion.” 
What records are in Red Lion? There are no records in Red 
Lion. There are no records because he never did any tests. 
He never made any observations. He knew he had a hydraulic 
thiny. that could squeeze garbage out through a snout into a 
bag. That's all he cared about. How it worked, whether 
people were endangered by it, he couldn't have cared less. 

“wnat safety considerations," I asked Mr. Clark, 
"d4d you take into account when you tried to build this 
machine?" 

He said, "I worried that we complied with the 
electrical codes and the hydraulic codes." 

"Any other safety considerations? 

"NO. 

"Q Did you consider any safety codes with 
reference to machinery with moving parts? 

"A No. 


"Had you ever seen an interlock in operation 


perore you designed this machine, Mr. Clar? 


" 1 


No. 
Tt is right in here. How does a man design a 
machine and doesn't know what an interlock is? Doesri't 
try to find out, doesn't consult a safety engineer. Go to 
one, go Over to the university. 
"IT have got this machine, I think it's e great 


Idea, I have invented it. Do you see any bugs tn 1t? Do 


you see any safety problems?" 


That's all you have to do. 

MR. IVONE: I will object to counsel's 
remarks he had never seen an interlock in Operation -- 

THE COURT: I can't hear you. 

MR. IVONE: -~ when it is specifically mentionea 
in his examination before trial on page 48 -- 

"Have you ever seen an interlock work on a door 
vo a machine?" 

The answer appears on 49 -- 

"Q Yes, I have seen an interlock on a door." 

MR. SHANDELL: Let me read to you, then, in 

Ivone's objection. 

MR. IVONE: Page 48, line 5 it starts. 

THE COURT: Two things. May I call to your 
attention the time and, secondd all, may I call your atten- 


Lion to the fact that whatever may have been read, the jury 


25 


and 


20, 


door 


be 


the 


KnNOw 


ing the point wnich is an obvious one» Again, I am not 


decide, and I am sure you have other arguments. 


MR. SHANDELL: I certainly do, your Honor. 


820a 
rw/1t 774 
| 
| 
| 
| 


THE COURT: Let's go ahead. 
MR. SHANDELL: Mr. Ivone took an hour in summatior. 
I barely used twenty minutes. 


THE COURT: I am not cutting you off. I am 


tne to argue with you. P.ease keep in mind my simple 


se, which I think you can understand. 

MR. SHANDELL: I certainly will, sir. 

THE COURT: Let's go ahead. 

MR. SHANDELL: I want to read from page 49, line 
juct the next page of that deposition. 


"Yes, I have seen an interlock on a 


Prior to the mid 60s when you designed 
Gobbler, had you ever seen ar interlock in operation? 
"A No. 
'S On any kind of machine? 
"A T don't believe so." 
Now maybe he knows, but he certainly didn't 
when he designed this machine. 


You know, his Honor is going to talk to you about 


breach of warranty. In that connection, I want to recall to 


] 


| 
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your minds something not that any witness I called said 
but the expert witness called by Auto Pak, what he said. 
After he got through saying what a good, safe, wonderful 
machine this was, I asked him, "I want you to assume, sir," -- 
and I got Mr.Herman's testimony out -- "I want you to assume, 
sir" -- word for word I read it from Mr. Herman's testimony -- 
"that if a porter wasn't around to make sure the sarbage 


would fall down to the electric eye then the machine 


would not operate. I want you to assume that that's what 


that machine was about." 


about, not any witness friend of Mr. Merced's but he is 
the supervisor on the job there, right out of Mr. Herman's 
testimony. I asked him to assume that those were the facts. 


I said, "Now what have you got to say about that machine?" 


| 
| 
Right out of what Mr. Herman said the machine wa: | 
| 
| 


He said -- you remember it -- he said, "If that's 
tue way the machine worked, then they should have gotten 
their money back." 

You think about that answer that was given to 
you by the expert witness for the Auto Pak Company. You 
\hink about that answer in connection with his Honor's in- 
utrnetions on breach of warranty because that's exactly 
tight. They should have gotten their money back because 


this machine didn't work the way Harry Nelson told you he 
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assumed it worked. It worked the way Mr. Melendez told you 


{t worked. You had to stand there with a door open all the 
time and keep poking or else you got nowhere. 


I asked Mr. Deutsch, I said, "When you are sayin 


shis is such a safe, wonderful machine, do you base your 


t 


opinton on the fact that this was an automat‘c machine that 


worked without manual assistance, with the door closed, and 


| 

' 

| 

| 
all you had to do is let ‘t work?" 


10 || He said, "Yes," in part, but that's not what the 
| | 
1} | machine was like. That you got from all the witnesses in | 
12 this case. The machine wasn't like that. The machine was a | 
13 | nachtine that exposed a person to danger because he had to have] 
! 
| the hopper door open and he had to keep poking to get the | 


1 | marbage down. 


And such a machine, regarding guarding and 


W safety devices to protect the workmen from the moving parts, 
18 | we talked about standards. We talked about them with Mr. bevels 
19 | gon and with Mr. Deutsch. You have learned, I am sure, that | 
20 back in 1970 nobody had gotten around to writ‘ng a standard | 

| | 
ai | i\{rected specifically to compactors. There was a waste | 
22 disposer standard that said, in substance, that the specifics | 
23 


of interlocks and other guarding devices are not specified 


inp, upon the kind of exposure there is. T ask you, did Mr. 


| 

y4 | 
bat they shall be considered in designing the machine depend ~ 
| 
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Clar ever consider an interlock? He had never seen one in 


Operation. He had never gone to look at One. Did he 


consider the kind of exposure the workmen who had to 
On this machine were exposed to? Apparently never. 
yet that's what that safety code that was then in existence 
said you had to do, depending on the kind of waste disposer 
you hei, you had to consider what kind of protection was 
necessary, including interlocks. 

And although the Labor Board in New York had 
never gotten around to writing a safety standard 


for compactors, there were other grinding machines that had 


requirements for interlocks -- 


MR. IVONE: I object. The Ccurt specifically 


ruled out anything pertaining to grinding machines whether 
they required interlocks or not. 


THE COURT: I am sure that whatever I ruled, the 


real question is is there any evidence at all to support 
either of your positions. TI will leave 1t to the jury. Now 
let's move on. 

MR. SHANDELL: Mr. Aaronson told you that basic 
engineering principles in the design of a machine such as this 
required these safety devices, including an inteilock. And 
Mr. Deutsch said no, they didn't, but his opinion was based 


upon the fact that this was an automatic machine that didn't 
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have to be manually stoked by the operator. Because he said 
if the machine worked the way Mr. Herman found it worked, 
then they should have gotten their money back. 


How di@ this accident happen? The defense would 


| 
| 
| 
| 


have you believe that -- one more thing about standards before 


I go into that -- 

THE COURT: Mr. Shandell, may I suggest to you, 
forgive me for interrupting, again I don't mean to argue, 
but tt 1s very difficult for me to hear. My hearing is quite 
acute. T doubt if all the jury can hear you. 

M2. SHANDELL: Is anybody having trouble? I 
know I have a terrible cold. 

THE COURT: Never mind asking questions. 

Just keep your voice up. 

MR. SHANDELL: All right. 

How did this accident happen? The defconse would 
have you believe that Felix Merced stuck his hand into this 
machine without turning it off, which he could have done, 
reached down into that -- I don't know what to call it, a 
cockpit, a hole, the place the ram closes across, to clear 
wut some glass, broken pieces of glass down in that hole, 

Lo clean them out with the machine on and kept doing that as 
{nat re: kept a* *roaching his hand until {t closed on 1t 


ana cevered it. If he did that, I assure you if he did tht, 


| 
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gw/lf yo ® 
Mrs. Stone, that ts *he most foolish man J have ‘er seen it 
my whole life and IT doubt anybody could devise a protection 
against that. Of course, an interlock would have kept him 
from having his arn off in that regard, but I don't think 
anybody would be required to foresee that a man would do as 
foolish a thing as that. I think it is plain lunacy. I 
don't believe it happened, I don't see how it could have 
happened, I don't see how anybody with a modicum of intelli- 
gence, etc., and you watched that man for half a day here 
and you certainly know he is a reasonably intelligent human 
being with a good grasp of the world around him, and you 
certainly don't expect that he really did that, he reached 
down into that machine where the ram was coming and let his 
arm stay there long enough to cut his hand off. Twenty 
seconds. Just time twentv seconds and see how long it is. 
It is an eterrity. He could have gotten his arm out in 
less than a second, at the very last second, no problem at 
all. He tells you, "It wasn't my fault my arm zot down 
there, it wasn't. I was doing my job trying to clear the 
jam-ups that were happening in this machine. There was 4a 
ptece of wood and I had to get it out and if I had gore to 
turn off the machine to get the piece of wood out, by the 


Lime I got back the wood might have cleared and might have 


gone into that ram and then I would have that thing banging 


| 
| 
| 
| 
| 
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there and maybe break and I was told not to allow that to 


By the way, did Mr. Nelson come back to court 
to deny that conversation? Did he? ile could have, you know. 
fs) just around the corner. 
"T was told not to allow that to happen. “o I 
reached not down into the ram, it would be crazy to do 


thing like that, I reached up here to ret the piece of 


ood out when something happened. A bottle came spitting 
out of that thing and struck me in the head and I was dazed 


and I fell forward and garbage then fell down on my arm and 
trapped me in there, and dazed and trapped the way T was 
my arm got cut off. 

That's the way he says the accident happened. 
have to weizh that. You have to weigh that. You have to 
ask yourself is it reasonable, is it reasonable Yor me to 
conelude that tnis man stuck his arm down into that hole 
there and started cleaning glass out without turning the 
machine off? My God, why should he do a thing like that? 
was he doing his job the way they had always done, standing 
there with tne stick -- even with the stick you nave to 
reach your hand in there. They say no, the stick was a 

ubstitute for the hand. You see that diagram. You see how 


long 11 1s to the back of that thing. You see how short this 


| 
| 
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stick is. Even with the stick you have to reac’ your hands 
in there. So he was used to doing this. This was the job. 
He was lulled this was always the job. This 1s whet his 
employers required of him. So instead of reaching for 

the stuck wood with the stick, how do you pluk a bottle or a 
stuck piece of wood or a piece of cardboard out of there 
with a stick? You can't. You have to use your hand. And 
so he reached for the wood and then he got hit with a 

bottle because this machine, on top of all its other faults, 
was a potential spitting machine like a machine gun. Mr. 
Herman told you that and Mr. Danziger told you that. If 

a thing landed on that deflection plate it could bounce 


right up at you. Thatshow horrible the machine ‘s. Imagine 


if you had to stand at a lathe with a burning busn saw and evef 


once in a while something would pop up at your head from that 
machine. Is that a safe machine? That's the craziest 
machine I ever heard of. 

Let's deal with the prior statements before we 
fo on to something else. Mr. Ivone spent a long time .eading 
this statement that Mr. Herman made up soon ater the accident 
nappened for the lawyers for Southbridge Twers. And by the 
vay, that's what e said when i asked him, that this statement 
1y One he gave to the lawyers for Southbridge Towers, and Mr. 


Isuae pot up and made a big fuss about it. He said, "T doubt 


Ra 
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"tt. I don't believe such a thing happened." 

You never heard any more about that since, not 
one word of proof that he didn't give it to the lawyers for 
Southbridge Towers. This careful statement, taken by the 
lawyers for Southbridge statement, for their purposes in 
this case in order to find out in vast detail what it was -- 

MR. IVONE: I must object to counsel saying 
sOuthbridge lawyers took a statement for thetr purposes in 
this case when he knows the employee cannot sue an employer, 
your Honor. 

THE COURT: That may be argument and maybe the 
jury will find he didn't, he isn't correct factually in 
his argument. So once again, gentlemen, I want the jury to 
decide these factual matters as they are entitled to do it. 
Let's move along. 

MR. SHANDELL: This detailed statement taken by 
the lawyers for Southbridge Towers in careful, complete 
and explicit we aii, what does it say? Does it say anything 

out Mr. Merced clecning pieces of glass out from under 
ihe ram? It certainly does not. It doesn't say anything of 
Une sort. It says, in a statement reported by a man who 
peaks poor English, having been taken from a man who speak: 
badly broken English about what the man who speaks badly 


proken English told the man who speaks poor Mnglish with 


& 8 


vA 
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another dialect altogether in a hospital while the guy was 
in pain, what does it say? It says that Felix told him that 


he was trying to get a stuck bottle out of the machine. 


and "board" as he might have heard fron Felix in the hospita: 
when one speaks with one kind of accent and the other 

speaks with another kind of eccent; but you understand how 
close that really is to what Felix is telling you now, how 

in all of the little bit that he says you have got the entire 
gist of what Felix says happened. You have the bottie and 


you have got the thing that was stuck, and how much broken 


Well, I don't know the difference between ee 
| 
\ 
| 
| 
{ 


English Mike Herman could grasp in the hospital that ..3y; you 
have got to doubt very much. But you have the "stuck" 
and you have the "bottle" and nothing about anybody cleaning 


any glass. 


And the statement tells us one more thing, a 


very important thing, because the defendant, Auto Pak, anda 


bring in some people from the building, supervising people, 


10 were to testify about Felix's inetructions. 

Now, you remember. Mr. Rivera, the first witness. 
‘he first witness, Mr. Rivera, said they were told that if 
inything happened to "turn off the machine and report to us. 


| 
| 
{ 
the employer, Southbridge Towers, went to pain and effort tu | 
} 
! 
hey were not to put their hand or’ any object in the meni. | 
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rnat's what they were told. 

I asked him, "Did that include a stick?" 

said, "Yes, that includes a stick.” 

"Didn't they 

"No, sometines they got them on their own." 

"verentt they issued sticks?" 

"No, they weren't 4ssued sticks. 

We know what Mr. Herman told us. They were 
'ssued sticks. We know what Mr. Diaz told us, they were 
issued §s “ks. Why are they telling this story? Why did 
they cook up this story? 

Then you have to know one thing about witnesses 
coming to court. The lawyer who puts 2a witness on. the stand 
without knowing pretty much what he is going to say is an 
‘diot, and none of these lawyers are idiots. You put a 
witness on the stand, he says, "Who are you?" 

"T'm Rivera." 

"What are you going to say about this accident?" 

"T will tell you." 

You have no idea what he its going to say? What 
roolishness. what kind of lawyer would that be? It. t2 
perrectly appropriate for a lawyer to talk to a witness to 


find out what evidence he has to give before he puts him on 


Lic stand. Otherwise, how could you present a case. 
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And so when Mr. Rivera stood there and 
denied over and over and over again that he ever talked to 
any of the lawyers or any of their assistants in this case 
and that his testimony was something that none of these 
people had ever heard before, no, I hesitate to call anybody 
a liar, but there is only one inference you can draw about 
testimony like that, that he ever talked to the lawyers be- 
fore going on the stand. 

You know why he was saying that? He was saying 
{t because he felt so guilty about the way they cooked up 
his evidence before he got on the stand. 

Which brings us to Mr. Diaz. Mr. Diaz has already 


been told out in the hall right after court that Thursday 


about what had happened. So he was well prepared to say yes, 


| 
| 
he talked to all the lawyers and their assistants except | 


Mr. Ivone, who he hadn't talked to, but he talked to Mr. 
Tvone's assistant, and yes, he discussed what he was going to 
do and he discussed the case with them, which is perfectly 
proper and appropriate. I would do the same thing. How 
could you put a witness on the stand without knowing what 
he was going to say? 

Now, what did he say, Mr. Diaz? What did he 
say? He testified they were instructed to have a stick 


aint they were issued a stick but they were told to turn the 
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machine off before using the stick. Let's examire 1t 


tor a minute. Because Felix says he wasn't given any instruc- 


tions at all, all he got was what he got fromMs fellow 
porters and by watching. 

If somebody was given instructions about how to 
handle dangerous machinery, don't you believe sometime 
or other they would have reduced it to writing? There 
were plenty of people there who could write out notices in 
Spanish. Don't you think it would have been reduced to 


writing if somebody was concerned about *ssuing instructions 
and warning about a machine? You have never seen a writing 
about any instructions in this case. Consider that. A1so0 
consider what Mr. Diaz says the instructions were: turn off 
the reer before you put your stick into it. 

I turn to Mr. Herman, the boss on the job, 
after all. 

"Diu you have porters standing there all the 
time the machine was running?" 

"Late we find out if porters stay there and 


wateh machines, shut it off as soon as it is empty." 


"Did you ever see porters standing there with 


Lhe machine going with their sticks in the hopper door 


pushing, the garbage down?" 


With the machine going. 


Piaz. 


the machine 


Herman?" 


case before 


anybody. 


with the sticks or clearing the machine with the sticks whil- 


"Yeah." 


"Did you ever tell them not to do that? 


"A No." 
Where are these instructions they are to shut 
off before they work with their sticks? 


"Did you ever tell them not to do that, Mr. 


"No. " 
Mr. Herman was on the sténd first thing inthis 


anybody got 2 cnance to discuss testimony with 


"Q When you saw the men cleaning the machine 


the machines were operating, did you then at that time in- 


Struct the men to turn the machine off? 


"A No, I don't." 


Where are all these instructions not to put 


your stick in the machine? Why did they cook that up? 


Now, remember the last question I asked Manny 


T said, "If you are up there with a stick and you 
ure knocking out a stuck piece oc -arbage and the garbage 
comes down, doesn't it happen that the next piece of garbage 


uown sticks again?" 


He said, "Sometimes it does." 


e 


ow/if 


Ita 


So if you had to go and run and turn the 


machine off each time a bag came down and the next one got 


*<, {t could take you five hours to Clean that machine 


couldn't it?" 
said, "Yeah." 
he realized what he said. So I sat down. 
Testimony that comes } voluntarily, that's where 
you find out 


" you had to turn the machine off every 


Im, you could never get that work done in an hour and a half. 
“Oo I say to you, the statement, not one word in 


here about he was supposed to turn the machine off before 


he unstuck things, not one word in here. 


} 
| 
| 
time a piece of garbage got stuck and you had to put the sttek| 
| 


"Pelix was also supplied a stick. I have no idea 


why he did not use this stick to take out the bottle." 

Ask yourselves, ‘how couk you get out a bottle wit 
this stick or a board? But not one word, "I have no idea 
why he didn't turn the machine off before he took out the 


bottle." 


ecause that's not what occurred to Mike Herman. 


ike Herman knew damn well they weren't turning the machine 
otf and they couldn't turn the machine off and do thelr work. 


lis kKiew and it never occurred to him to say, "It's all 
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"Felix's fault. He should have turned the machine off." 

He said, "It's Felix's fault, he should have 
used the stick." 

Read that statement. 

You can read in that statement all of Mike 
Herman's knowledge that Felix was not supposed to turn the 
machine off before clearing out blockages for the very reason 
that he told you, that by the time he got the machine turneu 
off and came back, something else would have happened. And, 
as Mr. Melendez told you, they all stood there with the 
hopper door open cieaning blockages, and as Mr. Deutsch told 
you, if that is the way the machine worked, Southbridge 


should have gotten their money back. It is a horribly 


dangerous machine. It didn't work the way it was supposed 


to. It didn't compact, it didn't work automatically, 
blockages had to be cleared, it exposed the operator to danger 
{t, couldn't work continuously, it had to be manned. A 
horribly dangerous machine. 

And because it's a horribly dangerous machine, 
bholix Merced was hurt at it, Felix Merced was hurt at it. 

Now, Mr. Ivone says, "It's Felix's own fault. 
lig shouldn't have reached in there." 


where are the warnings that go with this machiuie + 


why aren't there warnings to bring to the attention of the 
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workmen what the dangers are? Don't we have to be 


reminded of dangers from time to time? Why did they write a 


wnole brochure and it did not contain one warning about thi. 
ana d'd mt contain one bit of instruction about blockages? 
because they couldn't care less. They were selling their 
machines until they went out of business. ‘Mes it really 
Felix's fault’ He has got to do his job. His employer 


gives hima job. He's got to get it done. He's got to 


finish. He has got to get it ready for the sanitation truck 
at 9:30. You heard Mr. Diaz tell you that. The machine 
should have worked automatically and he wouldn't have to do 
all those things but itt didn't. So he had to get his work 
done tending the machine. And he did even as you or I, as 
anybody would do. After all, we have all come within a 
couple of feet of moving parts. We turn on motors and watch 
them run to look to see what happens. with a motor running 
we pick orf tne top of carburetors. we do all kinds of 
things like that. He didn't put his hand in the fan. He 


put his hand on the carburetor and tried to take the top 


vlf, but something came spitting out and hit him on the heau 
iid he fell into the fan. That something that came spittiny 
out on him is another defect in this machine. They never, 
iver, never designed this machine with any kind of cover 


uo Lhat you could open the hopper door without something pouring 


ee 
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down on him. Whatever cover is something that was put in 
by somebody else. What was there when Felix had his accident 


yas a fire door, it worked with springs. Now they have ti.ts 


safety precautions were ever considered by Auto Pak. Felix 


was exposed to a machine that he had to work to fet his work 


manual door with a handle. Ask yourself why. None of these 


done and it is because things will happen tnt safety prec iu- 
tions are required and they weren't provided. 

Thank you very much. 

I nave been conscious of the time, the attention 
you have spent in ?istening to this case. I appreciate the 
time and attention you hve given us. I must say to you that 
I am a great believer in the wisdom of juries. Whatever your 
decision will be, I will be satisfied justice has been done 
in this case and Felix has had his day court. Thank you 
very much. 

THE CLERK: The Court wiJl now charge the jury. 
Any spectator wishing to leave the courtroom, may do so now. 


Will the marshal please lock the door. 
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2 FELIX MERCED and MODESTA MERCED, ! 
| 
3 Plaintiffs, 
4 | versus 73 Civil 1621 HRT 
‘ 5 AUTO PAK COMPANY, INC. et al., 
6 | Defendants | 
ma 
New York, is. X. 
8 | 
February 11, 1975 
9 | 
10 | 
CHARGE OF THE COURT 
il H 
7 12 | THE COURT: (Tyler, D. J.) Miss Stone and 
¥ 13 1 ladies and gentlemen: 
H 
4 | As you approach this important task of citizen- l 
} 
IS || shin, please remember that it is your duty to decide this 
ed i | 
16 |, case without prejudice or sympathy for or against Felix 
17 || Merced or the defendant Auto Pak Company. 
i ! 
| 
18 Before =~ get into the law which will govern vour | 
1} | 
19 | deliberations, I think it wise for me to emphasize again | 
| 
20 | what we are putting to you at this point in our trial to | 
\| 
a | decide. 
i} | 
. | . | 
22 || As you have been told by me twice, and as you 
| | 
23 | know, I am sure, we have really two lawsuits here. First,\- | 
| 
| 
2A | have the so-called primary case which Mr. Mérced brought againbt 
25 | Auto lak Compary and the Auto Pak Division of Flinchborou. ii | 
| | | 
| j 


| 
| 
| 
| 


ee 
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Products, which in turn is Supposed to be a divis:~~ of 
Gulf & Western. For our purposes, incidentally, IL think 
you can treat those two described or named entities as 
one and : Same: Auto Pak. 

Now, there were certain other defendants who 
have heen dropped from the case by either the plaintiff 
on his own motion or by previous orders of the Court. That 
means, in other words, that we are . .tting to you now the 
question of whether or not you find the ijefendant Auto Pak 
to be liable to Felix Merced for the injury which he sus- 
tained on the morning of July 13, 1972, in Building No. 7 
in the Southbridge complex just to “he south of where we 
sit right at this moment. 

We will not be concerned, and you will not be 
concerned, at this point, at least, with the so-called 
third-party case, that is, the case which you know Auto Pak 
in turn brought against the installer, Universal, and also 


against Southbridge itself as the ( aployer of Felix Merced. 


Wa will put those third-party cases, so to speak, to one side 


| 
| 


Lor the moment. You will not be concerned with those cases 


41S moment about any, issues which might come up in the thiria- 


c 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


ses. I am only going to instruct you now in respect to the claim 


| 
| 
| 
| 


rR 


14 


15 


19 


lof 


or 


{ 


} 
| 
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Felix Merced that Auto: Pak was guilty of negligent manutactuie 

| 

desiqn of the machine in question, and his alternative 
theory, that Auto Pak breached an implied warranty of f28= | 
| 
ness cf this Gobbler-16 machine for usc, obviously for use 
as a compactor of garhage in an apartment huilding such 
as Number 7 
Now, before I get to the issues and the rules of 
law which will or mav be applicable to your deliberations 
on the 


main case of liahility, let me take up some other 


matters which neverth ss are very important. 


First of all, you and you alone, not the lawyers, 
not the Judge or anybody else, are the sole arhiters of th:: | 
credibility o£ witnesses who appeared here and testified | 
in our trial. At least as I recall the testimony, there ey 
considerable conflicts betwetn witnesses as to certain | 
facts. 

Now, under ovr system, you should carefully 
scrutinize the testimony given by cach witness who appeared 
here, the circumstances under which each witness has 
testified and every matter and niece cf evidence which 
tcuds to indicate whether oc. not the witness is worthy of 


Da 
le Lier. 


| 
. ? | 
In that regard, of course, vou should consider «1 | 
inees' intelligence, his demeanor as he sat here and qiave: 


Gwp 4 
his evidence. Consider also any motive or reuson the 
witness might have to lie or obfuscate *he truth. Conside: 
any relationship which a witness might have to one party 
or another in the case. Consider the strencth or weakness 
of recollection of past events and conversations of a 
witness. 

Now, consider also, of course, the extent fo which 
a witness is either corroborated or contradicted hy other 
evidence in this case, that is to say, evidence of another 
witness or documentary evidence in the case. These and 
similar criteria which you would use to size up.or evaluat.. 
any person with whom vou were Going business in yeur daily 
lives would be the kind of criteria to use to perform this 
important functica of yours to Aecide to what extent to 
believe th2 particular witness and what weight his or her 
evidence deserves. 

Indeed, under our system, you are entitled to 


accept or reject, wholly or in part, the testimony of any 


witness who appeared here, depending upon how you assess hi: 


or her credibility. 

Wow, while I am talking about witnesses and 
credibility, I want to talk about a special kind of witne: 
hat is what lawyers frequently call an expertwitness. 


We had several persons who were called here as 
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experts. I recall Mr. Aaronson, I think his name was, who 


i 
| 
was called for Mr. Merced, and he gave certain opinions abou 
! 

: F P | 

the oneration of machinery and most particularly a comnactor | 
and garbage machines such as the Gobbler-16. 


Similarly, as I recall it, the defense called a 


man named Deutsch, who gave us his qualifications, as did 


Aaronson, and was asked to give his opinion. ¢ 


Normally, as I think vou all know, the rules of 


10 | evidence in cases of this type do not permit a witness to 
ta testify as to his opinion. A so-called expert witness is 
s } | 
| - | 
12 an exception to this general rule. An exnert witness is 
|) | 
13 | really nothing more than a person who has become cxpert 
| 
4 |) in a given profession, and he is therefore permitted to 
i } 
15 |! state his opinions as to matters in which he is presumably 
16 || versed and which are material to the issues in the casc. | 
| 
| 
17 \ lle may also state his bases or reasons for his opinion 
| 
| 
18 | evidence. 
1} 
| | | 
19 Nevertheless, ladies and gentlemen, just because 
| 
i 
e 2 these men are called experts does not mean that you are | 
: 4 
| 
2} | obliged to accept their opinions or follow their views. | 
i ! 
22 i Juite to the contrary, you are entitled to accept or reject | 


| 

23 | the opinion evidence given by any expert witness, dependin; | 
| | 
ae " | upon how you assess his statements and opinions and the | 
25 ic4sons which he gave therefor. | 
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Now, as I am sure counsel know, the burden is on 


the plaintiff in a civil action of this kind to prove every | 
| 


essential element of his claims or contentions by a prepon- 


derance of the evidence. If the proof should fail to establis 
an essential element of plaintiff's claim by a preponderance 
of the evidence. If the proof should fail to establish an 
essential element of plaintiff's claim by :a preponderance of 


the evidence, then you would be obliged to find for the 


What does the law mean by this concept: prepon- 
derance of the evidence? It is really quite simple. [It 
simply means to prove that something is more likely so than 


not so. Put differently, ladies and gentlemen of the jury, 


| 
| 
| 
defendant Auto Pak. | 
| 
| 
j 
| 
| 
| 
| 
' 


a preponderance of the evidence in the case means such | 
evidence as, when considered and compared with the opposed a 
it, has more convincing. force and produces in your minds a | 
belief that what is sought: to be proved is more likely true | 
than not true. ! | 
I would call to your attention at this point that | 
in the course of my remarks in instructing you about nine (tines 
law and warranty law I will be using a phrase "proximately 
.iused vy" or “the proximate cause of". 
Lustcuct you what that phraseology means. [t is or may 


iapo. tant depending upon how you assess the facts in th: 


| 
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case. | 
| 

Under the law here applicable, ladies and gentleneh, 
an injury or accident is proximately caused by an act or | 
omission to act whenever it appears that that act or 
omission played a substantial part in bringing ahout or 
actually causing the injury or accident complained of and 
't further appears that the injury or accident was either 
a direct result or a reasonably prahable consequence of 
either the act or omission. 

Now, let me emphasize to you that this er 
does not mean that the law recognizes only one proximate 
cause of an injury or an accident consisting of only one 
factor or course of action or thing or the conduct of only 
one person. Obviously, the law does not draw that ir- 
rational or impractical conclusion about the matter. On 
the contrary, the law recognizes that many factors or 


several factors or things or the conduct of two or more 


persons may operate at the same time, either independently 
or perhaps together, to cause an injury, and in such a case 
each may be said under the law to be a proximate cause of th 
iccident complained of. 

Now, I told vou several times this morning, and 
i repeat again, that Mr. Merced hastwo alternative therori«: 


of liability on the part of the Auto Pak Comoany. First, 
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2 his theory is that Auto Pak negligently manufactured or 
3 designed, or both, the Gobbler-16 which happened to ho 
4 || installed in Building Number 7 at Southbridge Towers, 
5 Alternatively, his theory is what lawyers or the law call 
6 


breach of an implied warranty of fitness of the machine to 


7 be used as a garbage machine or compactor. 
8 I am going to instruct vou about the elements of 
9 the law of negligence and the elements of the law of 
10 warranty, and I am going to discuss those elements or rules | 
11 so that you will understand them, and, depending upon how ; | 
12 you assess the facts, one or more of these principles may | 
13 become important in our deliberations. 
14 Now, when we use the word "negligence" here, : 
15 negligence is to be defined under the law applicable to this 
16 | controversy very simply as the failure to use ordinary car | 
17 or the ‘are which a reasonable person woulé exercise in Bele 
4 
18 | tO avoid injury to himself or to others. | 
19 In respect to his claim cf negligence aqainst 
20 Auto Pak, plaintiff has the burden of proving hy a pre- | 
21 | ponderance of the evidence the following: ! 
22 | First, that he himself was not necligent in any : 
3 | 3 respect on the morning of July 13, 1972, whic’. 5 the day, ! 
“A | * I understand the evidence, when he suffered his accideni 
| “oucthbridge Towers. 


5 
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Second, he must prove by a »renonderance of the 
evidence that this machine was negligently designed or 
Wanufactured by Auto Pak Company. 

Third, he rust prove by a preponderance of the 


@vidence that if the machine was negligently manufactured 


or desiaqned, that aegligent manufacture or desian yroximat. 


ly causmihis accident. 
Now, this brings up a point which you know has 


really been argued, auite understandably, both by Mr. Ivone 


for Auto Pak and Mr. Shandell for Felix Merced, and that i: 


what is sometimes cal?led by lawyers contributory nealigenc:. 


I have stready told you that the nlaintiff must 
prove, in order to recover here, that he was free of 


negligence in *he operation of this machine on the day in 


question. That is sometimes called contributory necligenc:: 


I will define it for you, although in effect I think I 


virtually have, but let me repeat that if vou find that th: 


plaintiff failed on the day in question to exercise that 


degree of care for his own safety that a reasonably prudent 


person would have exercised under the same circumstances, 
then vou will he obliged to find for the defendant *. °o 


Pais on the issue of liability. 


I turn now to the vrinciples of law which pertain 


tie th eontention thit the Auto Pak Company was guilty ol 


GWP 10 
negligent | snufacture or design. 

I instruct vou that one who puts out as his own 
product an article which ‘s manufactured for him by 
another firm or concern is subject to the same liability 
as though he or the company were the actual manufacturer. 

Now, that principle is apnlicable here, at least 
as I reeall the evidence. That evidence was to the effect 
that though Auto Pak designed the Gobbler, essentially it 
caused another concern, AMF, to manufacture, the Sobbler-1t6 
for :its account. 

wOW, &S Auto Pak counsel kr vr, ander the law, it 
is no defense here -- and Auto Pak does not raise it as a 


defense -- that the actuai manufacturer was AMF. Keen that. 


principle in mind. There is no issue about it. But I point 


out to you that is the fact, and that is the law. 

I also instruct you that in this area, plaintiff. 
it is true, is not technically or actually recuired to 
prove the actual specific defect which cansed the accident, 
if such defect you were to find. tUowever, in this case, 
AS you know, Merced contends and claims that he has proved 
that this machine was negligently manufactured and desianed 
in several particulars. 

As I understand Merced, most importantly, he 


cliims that this particular Gobbler-16 was defectivelv 


10 


11 


12 


14 


15 


16 


17 


18 


19 
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designed, in that there was no interlock device or device 
on the hopper door of this machine; put differently, that 
there was no d-vice which would break the circuit in such 

a way so that when one opened the door it would automaticas} 
cu f the operationof the machine itself. 


I am not so clear exactly on the details of the 


| 
other specific claims of the plaintift. Suffice it for me td 


say now th:c T understand him to have contended, at least 
at the outset, and perhaps he still docs, that, there was 
defect ve design of the chute. 

I think, as I recall Aaronson, he offered the 
opinion that the chute shoild have had no bend in it as it 
fed into the machine itself and, rather, that the chute 
should have been absolutely on the vertical] in order to 
avoid so-called bridging or blockages of peculiar objects 
thrown into the chute by the tenants of Building Number 7. 

l believe also it is fair to say that the 
plaintiff contends that there was no warning of the dangers 
of operation of this machine for a person such as a porte: 
ar handyman or another person who would be operating. 

Tn any event, as you know, a great deal of the 
cise has hinged upon these matters as contended by Merced 
ind yeu also know that the Auto Pak peonle have stoutly 


‘pitas that there is absolutely nothing wrong with the 


; 


— 


ables tor use on a machine or are used by other manutfactur.-1- 
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2 | machine, that there was no requirement for interlocks by 
3 | statute or regulation and that, as a matter of fact, there 
x 
- 4 is not even any requirement in sound engineering practices 
5 | at least in the year 1970, when this particular machine wa: 
6 put on the market. 
7 Those are arguments which you will have to resolve 
8 | as you assess the evidence. 
9 } Now, under the law, a manufacturer such as Auto 
10 Pak does not guarantee that his product is incapable of 
ll doing harm. The law does not require that a manufacturer 
12 or concern such as Auto Pak produce a product which is 
13 accident-nroof or that the manufacturer guard against 
id injurv to others from a danger which is obvious or is @is- 
15 coverable by reasonable inspection or that that manufactur:: 
: 16 | supply safety devices to guard against such dancers which 
7 are easily discernible or discoverable. All that the law 
| 
18 | here applicable requires, ladies and gentlemen of t*e jury 
! r is that the manufacturer produce an article or machine which 
2 | will function properly for thenurpose for which it was in- 
21 | tended and that the machine he free from hidden defects or 
a | coucealed dangers or iinperfections. 
Bs 23 | ‘Also under the law applicable in this case, I 
“A instruct you that, assuming that safetv devices are avai)-~ 
2 | 
| 


10 


11 


12 


14 


15 


16 


17 


18 
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of similar machines does not, absent a statute or law 
reauiring use of such devices, impose, without more, liabilit 
on the manufacturer when md where the danger to be avoided 1:3} 
open and obvious to any prudent person or user, 

Now, as vou know and as I mentioned a moment 
ago, one of the contentions Mr. Merced has made is that 
Auto Pak breached a duty to warn a user, such as Mr. Merced 
of the Gobbler-16, of the dangers which were inherent and | 
were not visible to any prudent inspection. 

Under the law, a manufacturer of a machine such | 
as this is under no duby to warn of obvious dangers in the | 

' 
use of its machine, that is to say, dangers that are obvions | 
or discoverable upon reasonable inspection. However, if | 

| 
there is a danger in usage of the machine which is not 
obvious or discoverable on reasonable inspection, then the i 
| 
Law imposes upon the manufacturer the duty to qive a reason~ ; 
ably adeauate warning of the danger to a user or consumer. | 

In other words, ladies and gentlemen, £¢ 2s: up | 

to you to decide whether or nov the circumstances are such 


nere that the danyers of use of this machine were not opeii 


and Obvious. If they were not, then vou could determine tht 


rou se find. 


| 

| 

Auto Pak breachedits duty to warn adequately of the danger: | 
If, on the other hand, vou determine that the 


————— 


ee 
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dangers of putting one's hand or a portion of his body into 
the machine with the machine running are open and obvicus, 
then youn would be entitled to find that there is absolutel:, 
no duty to warn at all. 

In short, as in all these issues, it is strictly 
up to you to decide. 

Wow I turn to the alternative theory of Mr. 
Merced, a hreach of implied warranty. You will notice, T 
am almost certain, that a great deal of what I say about tu.. 
rules of law seem to be very similar or close to the rules 
of law applicable to negligence. If you do decide that, 14 
would not blame you. They do sound a great deal alixe. 
However, there are distinctions. So I ask vou to he 
patient with me as I go through the Law here. 

Let me read to you the principle, or the general] 
principle of law which is applicable here. 

When a manufacturer places upon the market a 
product which is of such a character that when it is used 
for the purpose for which it is made, it is likely, if 
defectively made, to be a source of dander, then the law 
implies a warranty by the manufacturer to any person whicl: 
thea mManniacturer reasonably should foresee mictht use the 
product, and that warrantv is to the effect that the nrodu: 


is veosonably fit for the ordinary nurpose for which it | 
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intended and used. 

If the product or machine is in fact defective 
and not reasonably fit to he used for its ordinary purpose, 
then the manufacturer is lia»!° to anv nerson properly usiii 
the nroduct for injury resul'i::: from its defective and 
unfit condition. 

Thus, if you find that Auto Pak's machine was 
beina used hy Merced tor its ordinary nurnose, that it was 
Gefective and unfit for use for that purpose, that the 


defective and unfit condition existed when the product or 


machine was put on the market in 1970 and that its coneition 


was a substantial factor in causing injury to Merced, ther. 
your verdict will he for the plaintiff on this clain of 
breach of implied warranty. 

If, however, you determine that the machine was 
not being used by plaintiff for its ordinary purpose or 
that it was not defective or unfit for that rurnose at the 
time Auto Pak put it on the market in 1970 or that though 
it was, its condition was not a substantial factor in 
causing Merced's injury, then, of course, vour verdict will 
las £For Auto Pak. 

Now, to summarize here, in order to establish his 
claim of breach of implicd warranty of fitness for use of 


this wachine, Merced must prove, first, by a proponderan:: 


| 
| 


uo 


10 


"| 
| 


& 
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of the evidence that on the day in question he himself did 
not misuse the machine or operate it in an unreasonable 
fashion; second, he must establish that when the machine 

was placed on the market wy Auto Pak in 1970 it was defectiv 
ly made and thus a source of danger to a verson such as 
Merced, ‘who would be likelyt: use it; and, finally, of 
course, vou would have to he satisfied by a preponderance GF 
the evidence that if there was such a defect and source of 
danger in the machine when it was placed on the market, thet 
that defect proximately caused Merced's injury. 

Now I come to the end of my remarks. When you 
retire, we are going to ask you to determine whether you 
find for the plaintiff or for the defendant on this issue 
of liability, and you report that verdict, which we call a 
geheral verdict, through your foreman: Miss Stone. 

Incidentally, your verdict must be unanimous, unde 
the law. 

Now, in addition, I am going to ask vou to Answe: 
some snecific auestions dealing with the issucs 
which I have been discussing with you so you will recogni 2. 
the subs vsaace of these questions. I am goin to give then 
to you in writing, and 7 am going to ask you to answer thos. 
questions, which are susceptible of a yes or no answer. 


ive ior two, which are susceptible of a verv brief phra® 


} Ge 
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Or sentence to answec. 


Let me read these nuestionns to you now. You don'! 


have to worry about remembering them. I will give them to 
you to take with you into the jury room, 

The first is a set of five questions dealing wit. 
Merced's n2gligerce theory and tne defense thereto by 
Auto Pal. 

Question Number 1: was plaintiff negligent on 
July 13, 1972, in the operation of the machine? 

liere, you are asked to give a yes-or-no answer. 

Question Number 2: if your answer to Question ] 
is ves, did such negligence proximately cause plaintiffs 
injury? 

Again, you are to answer yes or no. 

Question Number 3: was the Gobbler-16 machine in 
Building Number 7 negligently desicned or manufactured? 


Again, you are asked for a yes-or-no answer. 


Question Number 4: If your answer to Question Nunbdr 


3 is yes, describe briefly the neglicent manufacture and/or 
lesign which you determine. 

Then there is a line for vou to insert what yon 
tind in that respect. 

Question Number 5: if your answor to Question 3 


‘e:, did such neqliqence proximately cause olaintiff':. 


| 
| 
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accident? 

Now, I have a grouo of five questions for you to 
answer in resnect to the alternative theory of breach of 
warranty and Auto Pak's defense thereto. 

Question Number l: on July 13, 1972, did 
plaintiff operate the machine in an nreasonable or 


manner? 


Again, of course, as you can sec, it is susceptii.): 


of a yes-or-no answer. 

Question Number 2: if vour answer to Question 1 
isyes, did such operation on plaintiff's part prorimately 
cause his accident? 

Again, you can answer that yes or no. 

Question Number 3: when Auto Pak put the machin 
in question on che market, was it defective ar’. unfit to bk 
used for its intended purnose? 

Here, again, you can answer yes Or no. 

Question Number 4: if your answer to Ovestion 3 
is ves, describe briefly in what respect you so find. 

There is a line for you to put in @« sentence or 
phrase or two, nowever you want. 

Finally, Question Number 5 reads: if vour 
to Questi 3 is yes, did such condition proximately 


plaintiff's accident? 


tw 
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Now, as you can see, ladies and gentlemen, in 


conclusion, we are not at this time asking you to decide win: 
ther or not there was any negligence on the nart of 
Southbridge Towers in its instructions to its emploveecs, 
including Merced. We are not asking you to determine whetter 
or not there wasmy negligent installation or service of 

the machine, anything of that nature. We are onlv asking you 
to return a general verdict and the answersto these ten 
specific questions which I just read to you and which 

I ai giving to vou in writing. 

This is another way of Saying, we are only askin, 
you to determine the case asserted hy Felix Merced against 
Auto Pak, and that is all at this Stage, at least: What 
happens later will depend on what happens in your verdict 
here. 

Now, I want to give Messrs Shandell and Ivone a 
chance to comment upon my instructions. Perhaps I left 
something out or misstated somethirg unwittingly. 


I am going to ask you to take a hrief recess whi} 


ve qo into that process. Then we will call vou hack and 


cauit this issue or issues to you. 


(The jury left the courtroom.) 
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THE COURT: Mr. Shandell, any exceptions or re- 
quests? 

MK. SHANDELL: Yes, your Honor. 

THE COURT: All r‘ght. : 

MK. SHANDELL: I respectfully except to that ! 


portion of-your HoOnor's charge which instructed the jury that 


Mr. Merced must prove himself free from co..cributory negligen. | 
THE COURT: Exception to you. 
MR. SHANDELL: I respectfully except to that se 

of your Honor's charge in which your Honor instructed the 

jury that Mr. Merced must prove that he did not misuse a 


the product. 


I respectfully except to that portion of your 


Honor's charee which instructed the jury that the fact that 
there were other manufacturers using safety measures was | 
not some evidence of the failure to make a safe product. 

I respectfully except to that portion of your 
Honor's charge which instru ?:ted the jury that they were to 
determine whether it was an open and obvious danzer to put 
‘our hand into the machine. I think your Honor went furthe 
ivan was required in that instruction. 

IT respectfully except to that portion of your 


heoner's charge which instructed the jury that there ‘ts no 


linbtttcuy for manufacturing a machine the danvers of wh'ch 


i 


tS 


A] 


~ 
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are discoverable on reasonable inspection. 

I respectfully except to that portion of your 
Honor's charge that Instructed the jury that there was no 
requirement to install safety devices. 

I respectfully except to that portion -- 

THE COURT: Just one moment. Excuse me. Do 
you mean to say that you at this stage claim that there is 
any evidence that there was any statute or rule requiring 
{nterlocks on this hopper door? 

MR. SHANDELL: I don't so claim, your Honor, but 
I do so claim that doesn't relieve the defendant of the 
Obligation to put ina safety device at that point. 

THE COURT: You apparently misconstrued what I 
said to the jury. In other words, what you are suggesting 
is that I have nonsuited Felix Merced. 

MR. SHANDELL: That is what I am suggesting. 

THE COURT: I didn't do any such thing, with all 
due respect, and I remember how hard it was when I was a 
lawyer to keep track of what the judge was saying. I didn't 
intend that and I don't intend it now. Anything else? 

MR. SHANDELL: Yes, your Honor, one or two more 
items. 


I respectfully except to that portion of your 


Honor's charge which dealt with misuse of the product and :e 


gw/lf 813 
quest your Honor to charge that the defendant 1s liable in 
the case of foreseeable misuse. 

THE COURT: I refure to so charge. 

MR. SHANDELL: Do you want requests now, your 
Honor? They have mostly been given to you in writing. 

THE COURT: That's all right. 

MR. SHANDELL: On some occasions you said you 
would charge in substance and I don't belteve you have. 

THE COURT: What do you want? 

MR. SHANDELL: I respectfully request your Honor 
to charge the jury that the defendant is strictly liable 
if he causes. injury by reason of manufacturing an uncafe 
product. 

THE COURT: I refuse to charge to any different 
extent than I already have on that subject. I took my charge 
verbatim from the New York Pattern Jury Instructicns. 

MR. SHANDELL: I think that predated Cogling 
against Paglis. 

THE COURT: I am not going to charge as you just 
requested. 

MR. SHANDELL: I respectfully request your Honor 
to charge charges number five and six as requested by me. 


THE COURT: Just one moment, please. 


T didn't use that phraseology but itn effect T 
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charged the point, so I will say no more about it. 

MR. SHANDELL: I don't believe your Honor 
charged either point, so I except to that. 

‘THE COURT: Mr. Shandell, I practically followed 
number six verbatim. True I did not follow five verbatim, 
but I am not going to say any more than I said. I believe 
I covered both points. 

MR. SHANDELL:: Your Honor has already ruled on 
my charges number seven, ten and eleven and T don't believe 
T have to repeat those requests. 

THE COURT: No, you have an exception as a 
matter of law. 

MR. SHANDELL: I respectfully request your 


Honor to charge that the defendant was under a continuing 


duty to warn of dangers in connection with operating its 
machine as they came to its attention and was under an 


obligation to sive proper instructions for use of the machtne | 


i 


THE COURT: JI have already charged on the New Fork) 
law dealing with duty to warn. # It is a question of fact | 
which T am not gotng to charge out Auto Pak on any more than 
}] am woing to charge out Felix Merced. You didn't waive 
i jary in this case, Mr. Shandell. I am not here to decide 


tits. Team here to instruct them. I polnted out that tne, 


and they alone will decide it. I don't imagine that you conk 


ee 


> 


set 
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make it much fairer than that, unless vou want to waive a jury 
which 1 am sure you don't. Exception to you. 

MR. SHANDELL: I respectfully except to your 
Honor's interrogatories directed to the jury and specifically | 


| 
| 
l 
| 
| 
| 


point out to your Honor that some of the grounds for ltability| 
instructed by your Honor to the jury, for instance, failure | 
to warn, are not contained in the written interrogatories. | 
] 

THE COURT: Obviously, obviously, obviously. | 

Exception to you. | 
Mr. Ivone. | 

MR. IVONE: With respect to standards and codes, | 


your Honor, I believe your Honor has indicated that counsel 


for the defense has mentioned that only 1970 would apply, | 
and I thir, however, that the Coure should instruct this 
as a matter of law rather than as my argument. 

THE COURT: I don't quite follow you, Mr. Ivone, 
to be perfectly frank. I instructed the jury that there 15 | 
absolutely no statute or law which required interlocks. 

That is the fact. Nobody says otherwise, nobody can say 
otherwise, as Mr. Shandell has just admitted and I assume 
you will. So what you are talking about I don't krow. 

MR. IVONE: It is my understanding fre™ your 
snarge, your Honor, and you have indicated perhaps you do rot 


plek if up as easily, but my understanding is that you have 


| 
| 
| 
| 
| | 
| 


= B 


& 
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referred to the codes or standards as being applicable only 
as they were in effect in 1970. However, you have related 
that as being my argument, not the Court's instruction, 
that they are to disregard any other standards which 


may hav existed subsequent to 1970. 


THE COURT: Since I instructed a number of times: 


. 


that under New York law it depends what happened as of the 
date the machine was put on the market and I specifically 

used the year 1970, I don't really think I have to repeat 

that. Exception to you. 

MR. IVONE: With respect to defective desitzn of 
the chute, I don't think there is any question ir this case 
that Auto Pak neither designed it nor installed it. That 
should not be 1n the case at all. 


THE COURT: I don't blame you for feeling that 


ways I think the argument is absurd, but be that as it may, 


Aaronson did make the point, as I understood his testimony, 
and just because I think it is an absurd argument doesn't 
uwcan anything, because I am not deciding the case, the jury 

IT have heard some stupid opinions given in my time and 
ihat may top it all, but that is not my province. The jury 
tif ZOvC to decide that. If they believe an opinion like 
‘hat, itt Is up to them. 


MR. IVONE: May TI respectfully take exception 


i 
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that because the jury ought not be able to consider something 
which is not imputed to this defendant? That is what I am 
trying, to drive at. It is not imputed to us. 

THE COURT: The design of the guard and the 
positioning of the chute as it comes into the machine tis 
certainly part of the machine. You had your own witness. 
There it is there on the blackboard. As I understand 
Aaronson, and you may have difficulty here, J] agree with you, 
because I just think you don't have to be even a hammer 
mechanic to understand this, in my opinion, therefore, I 
suffer with you, Mr. Ivone, but that doesn't mean I as a 
Judge have a right to take this issue away from the jury. 
Exception to you. 

MR. IVONE: With respect to the Court's charge 
on breach of implied warranty, I believe your Ilonor followed 
the pattern jury a3 your Honor inaitcated. However, T did 
not hear your Honor mention item number two which ts spelled 
out in the pattern jury as follows -- 

THE COURT: Would you mind giving me the number. 
| have got it right here. 

MR. IVONE: I am talking about my reauest to 
cuarge number seven. 

THE COURT: Is this implied warranty? 


MR. IVONE: Yes. 


| 
| 
| 
| 
| 
| 
| 
} 
| 


18 


19 


© & SB 


& 


time of the 


and realized 


your language. 


Shandell has. 


sayno more. 


THE COURT: 


MR. IVONE: 


Then it goes on to page five. 


‘cumstances under which he could or could no% 


THE COURT: 


MR. IVONE: 


occurrence 


the manner 


t*e breach 


However, item 
‘ reasonable care would not have both discovered the breacn 


{ts danger. 


THR COURT: 


different way and I caid it as emphatically as I cere to. 


MR. IVONE: 


With respect to the law of contributory nepligenc:: 
aud that appears in my request number nine On page five ana 


to page six 


THE COURT: 


jiry or contributory negligence. 


MR. IVONE: 


Just one moment. 
It 1s on page four of my requests. 


You went on 


I interpolated. 


You indicate, number one, that at the 
the plaintiff had to use it for 
also went to 
of warranty had to be a substantial 


two, that the plaintiff by the exerclae 


I didn't put it in 
Again, you have the same diff!tculty that 
I agree with you. But I satd it quite a 
Exception to you. 


Thank you, your Honor. 


Indeed it does, but I charged this 


I want to indicate one aspect that, 


— 


865a 
egw/1t 819 


course, 1s not charged which 1s baste on the law of contri- 
butory neszligence in the Sate of New York, namely, the 
following: the law does not permit you to weigh the degree 
of fault of plaintiff and defendant hut requires that if 

you find that plaintiff was guilty of any negligence your 
verdict be for defendant. 

THE COURT: Again I say to you I helieve I said 
that. I did not use your felicitous phrases, that's for 
sure, because I talk my way, you talk yours. T am just not 
going to repeat that again. I made the point. 

M?®. IVONE: If I may preface in this respect, 
these are not my words, your Hunor. ‘Those are the words -- 

THE COURT: He is not m. That ic the point I 
am making. I made the instruction. I decline to instruct 
the jury again on the subject. Exception to Auto Pak. 

MR. IVONE: With respect to instructions whethe: 
jouthbridge did or did not give instructions to this plain- 
tiff, will the Court instruct the jury that anything South- 
nridge did or did not do 1s not {mputable to Auto Pak? 

THE COURT: J have already instructed the jury, 
it think, quite plainly on that. In fact, as I concluded 
on my remarks, I tried to make that point. Exception to you 

nd your client. 


MR. IVONE: ‘the same request as to Un'tversal, you 
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Honor. 

THE COURT: The same pofnt I will not make again. 
Rxception to you and your client. 

MR. IVONE: With respect to the Nlaintifl' 
expert Morfopoulos, will the Court instruct the jury 
that the faillure to call a witness -- 

THE COURT: You didn't argue that in your emma 
tion. TI thought you were wise. 

MR. IVONE: What? 

THE COURT: You didn't make that argument to the 
Jurys why should I instruct the jury? 

MX. IVONE: Because I requested ‘tt of your 
Honor. 

THE COURT: That doesn't mean I am going to do 


1t. Exception to you. I don't understand you at all. You 


don't even make an argument but then you want the judee to 


gi iapeta ¢ 
argue it. 


MR. IVONE: I established it at the end of 


my case that he was not called. 


Hl COURT: You may have established it but 
lke & 1Ot of other details that you windowed over and 
1idi.deli windowed over, that doesn't mean TI have to charge 


i jury. J just think that's a rid'culous charge under th 


ieceimelances of this c:se, particularly when you didn't 


10 


ul 


2 
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even sertously argue itt to the jury at all. Except‘ton to 


Auto Pak. 

Anything else? 

MR. TVONE: No, your Honor. 

THE COURT: Anything else on you™ part, Mr. 
Snandell? 


MR. SHEANDRLL: No, your Honor. 

THE COURT: Bring in the jury and we will excuse 
the alternate. where are the marshals? 

(Jury enters courtroom) 

THE COURT: Mr. Costanso, at this point under 
the systen we are obliged to excuse you, sir, from any 
further service in this case. However, I think all would 
join in the sentiment which I am about to express, which is 
that we are greatful for your partic!pation and your 
ohvious attention. Good-by and rood luck. 

What news do we have for him? 

THE CLERK: Mr. Costanso goes down to room 109 
to report down there. 

THE COURT: No rest for the weary. 

(Alternate excused) 

TRE CLERK: Marshals step forward, please. 

(Marchal sworn) 


THE COURT: Miss Stone ana ladies ard gentleme:., 


| 
| 


re 
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you may now retire and take up your deliberations. Miss 
McXcen, the Clerk, will hand to you the written questions 
which we we asking you, among other things, to answer. You 
may how retire. 

THE FOREMAN: May T ask a quest.jon? 

THE COURT: Miss Stone? 

THE FOREMAN: In answering these questions, must 
the answer to each question be unanimous? 

THE COURT: Yes, that ‘s the law. 

(At 11:45 a.m., the jury retired to deliberate. ) 

THE COURT: Off the record, gentlemen. 


(Discussion off the record) 


(*t 7:55 p.m., the jury entered the courtroom. ) 

THE CLERK: Memvers of the jury, please answer 
present as your name {fs called. 

(Jury roll call) 

THE CLERK: Madam Forelady, has the jury agreed 
upon a verdict on the question of liability? 

THR FOREMAN: They ha-2. 

THE CLERK: What is your verdict? 

THE FOREMAN: The jury f‘nds the defendant, the 


ito Pak Company, liable for the acts against Felix Merced. 


THE CLERK: Has the jury greed upon answers (9 


-™ 
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the questions shich were submitted to you by the Court? 
THE FOKEMAN: They have, unanimously. 
THRE CLERK: What is your answer to question one? 
TH™ COURT: We are dealing now, hiss “Stone, 25 : 
think you know, with the group headed "Negligence Theory." 
THE FOREMAN: TI thought I had handed those tn. 
I have them. Excuse me while I change my e#lasres. 


THE COURT: Certainly. 


Tak «* look at the page wiich 1s headed "Negligen | 
Theory." o you see that? 
THE FOREMAN: Yes. Shall I reac che ~* na? 


THE COURT: Beginning with the question which 
reads as follows, number one, "Was plaintiff nezltgent on 
the morning, of July 13, 1972?" 1s that the page you have n 
fro: of you? 

THE FOREMAN: T have. 

THE COURT: What is your answer to question numb 
one? 

THE FOREMAN: No. 

THE COURT: Number two. 

THE FOREMAN: It does not require an answer 
unjJess the answer was yes. 

TIE COURT: So you have no answer there. 


Number three. 


mw/1ft 


attached 
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‘THE FOREMAN: Yes. 


THE COURT: Number four. 


THE FOREMAN: I have written, 


sheet. 


THE COURT: 


THE 


" 


824 


"Please see 


Read us what the attached sheet 


MOKEMAN: "A mechanical device to avoid 


bridging, was not incorporated in the design. Therefore, 


machine could not function as ‘automatic! but required 


frequent manual assistance. Also, no protection was offered 


from objects ricocheting from deflection Plate when hopper 


door was open." 


THE 


THE 


THE 


COURT: Number five. 


FOREMAN: The answer 1s yes. 


COURT: All right. Now we turn to the second 


page which is headed "Breach of Implied Warranty Theory." 


L2UeStton number 


THE 


THE 


THE 


one. 
FOREMAN: No. 


COURT: Number two. 


> TOREMAN: Does not require 


COURT: Very good. Number 
FOREMAN: Yes. 


COURT: And number four? 


an answer unles: 


three. 


gw/ift 


THE FOREMAN: Please see attached sheet to 
negligence theory which T have just read and furthermore the 
machine should have been provided with additional safeguard:: 
such as an tnterlock on the hopper door. 

THR COURT: All right. And number five? 


THE FOREMAN: Yes. 


THE COURT: Very good. 

THE CLERK: Members of.the jury, please listen 
to your verdict as it now stands recorded. You say that you 
found a verdict in favor of the plaintiff? 

THE FOREMAN: Yes. 

THE CLERK: The jury has agreed upon answers 
submitted by the Court. Question number one, no; question 
number two does not need to be answered; question number 
three, yes; question number four, "Bridging and additional 
requirement of manual assistance," and so forth. 

THE COURT: Excuse me a moment. So the record 
is clear, we will take it that the answer to number four ts 
as read a moment ago by Foreman Stone which you all heard. 

THE CLERK: Question number five, yes. 

THE COURT: Now we turn -- 

THE CLERK: Questions on the Breach of Impltea 
warranty Theory. 


Number one, no; question number two, not needc 4 
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Lo be answered; question number three, yes; question number 
four as indicated by Miss Stone; question number five, yes. 
And so say you all? 
JURORS: Yes. 


THE COURT: Now, I wonder, Miss stone, if we 


could have those two pages together with that separate 


written tag which you and the jury prepared to answer questlw:. 


four on both sheets and we will mark that as Court's number 


10 | one for tdentification so the record will show, gentlemen, | 
1} what that is. | 
12 : Do you follow? | 
| | 
13 | (Court's Exhibit 1 marked for identification. ) 
14 | THE COURT: Ladies and gentlemer, before we | 
15 | proceed to the next phase of the case, I am going to ask | 
16 you to take a brief recess so I can consult with counsel anu | 
uv we can prepare ourselves to move along as we need to once i 
18 have that conference ith them. I will tell you what. WwW: | 
19 will leave the exhibits, Miss Stone and ladies and gentlemen, | 
ad right where they are at the end of the jury box. You don't | 
21 have to worry about those now. If you will just take a | 
= brief recess and we will call you back in a few minutes. | 
s nauk you very much. 
™ JUROR: Am I allowed to call my wife mw? 
6 ‘HE COURT: If you want to call your wife, you 


mw/1ft 
will have to ask the marshal. Would you ask him? Ile will 
take care of it. You just talk to him and he will arrange 
1t. 

(Jury leaves courtroom) 

THE COURT: Now, gentlemen, during the interim 
and off the record I asked particularly defense counsel, Mr. 
Ivone for Auto Pak, and counsel for the Southbridge Towers, 


T couldn't ask counsel for Universal because he was not here. 


as to what your pleasure was. You want the third party cla inis} 


tried out to the jury at this point or do you want to waive 
the jury? How do you want to proceed? 

MR. IVONE: I had Indicated to counsel for the 
third party defendants that I would consent to the Court de 
ciding it. 

THE COURT: What's the position of Southbridze 
Towers, Mr. Isaac? How do you want to proceed? 

MR. ISAAC: I find it very perplexing. It !s 
a psychological question, your Honor. I have been giving 
it some thought. I will stipulate that the Court may decid: 
Lhe question of fact or law as it relates to the claim by 
Auto Pak against my client. 

THE COURT: All right. Mr. Regan, how do you 
reel on behalf of Universal? 


MR. REGAN: Your Honor, 1 would be willing to 
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let your Honor decide that question. However, I am not thai 
well connected with the insurance company that retained me 


to try the case to speak that boldly. Would your Honor give 


THE COURT: JI wish you would riyht awey for obviou 
reasons. 

MR. REGAN: I will urge them to do that. 

THE COURT: Whatever they say. I realize they 


have the right to have their say and I will accept whatever 


| 
| 
| 
me a minute to make a telephone call? 
| 
| 
| 
| 
| 
| 
| 
MR. IVONE: Your Honor, motions subsequent to the | 
verdict, would you have them later? | 
THE COURT: If you wish to place on the record : 
any motion at this point, you may. 
MR. IVONE: First of all, your Honor has re- 
served cecision on my prtor motions. I now renew those 


notions and further move to set the verdict aside first of 


all on the sround that it i contrary to the weight of the 


ind, second, as to negligence... Apparently question number 
Luree which the jury answered, that there wasm mechanical 
deyvilee to avoid bridging and there was no protection from 


riecocheting otjects once the hopper door is opened, that, 


| 
! 
| 
yidence, especially with respect to contributory nezligen.e | 
1 
| 
| 
| 
licide:stally, your Honor, was never referred to by their ow | 


875a 
mw/1f 829 


expert as reauiring it. The only thing the expert said 

was that Lnterlocke should have been required on the hopper 
door. The very basis for their deciding that the design 
was not proper was not actually presented to them. 

THE COUR.: I will reserve decision on that renew 
motion ard on the motion at the end of the liability portion. 
of the case so far as Auto Pak is concerned in the case 
against it by plaintiff. 

MR. IVONE: irge the same argument even as to 
their breach of warranty verdict, your Honor. 


THE COURT: Ali right. May I see Court's Exhibit 


I am sorry, Mr. Kohler. 

MR. KOHLER: At this time, your livnor, I wanz 
to renew the motion of Auto Pak Division of Gulf am Western 
to dismiss the plaintiff's complaint. Your Honor, the 
piaintiff stated in. argument on my prtor motion that there 
was a violation of the Bulk Sales Act, and we have seenno 
law, no fact to link Gulf and Western in any wey to this 
actton. The contract is in evidence. The contract in mm wa, 
wlates that Gulf and Western was to buy the liabilities of 
hutto Pals. 


HE COURT: May I see the contract? I confess 


incr T eed refreshing. I have been focusing on other mat.:..1: 
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MR. SHANDELL: This isn't the cne in evidence. 

MR. KOHLER: There is one marked ‘n evidence. 

THE COURT: That is what I want to see? | 
MR. SHANDELL: Let me meet it from my bar. 
(Pause ) 

THE COURT: Refresh me. 


MR. KOHLER: The clause I had in mind, your Honor, 


THE COURT: In other words, that according to thi. 


all claims relating to Auto-Pak line products sold or leaseu 


hv seller, which its our defendant Auto Pak Company, Inc. -- 


| 
| 
| 
paragraph G, "Warranty Obligations." | 
! 
} 


correct? 
MR. KOHLER: Yes, your Honor. 
THE COURT: I am inclined to agree with you. | 
MR. SHANDELL: May I argue, your Honor? 
THE COURT: Just on2 moment. You will get your 
chance. 


MR. SHANDELL: Thank you. 
THE COURT: I am inclined to agree with you. 
i iv ve never understood, now that J am refreshed, how in 


ihe world this defendant 1s in here particularly in view of 


planation at all, let alone a comprehensive explanation, wf 


weer the plaintiff ever means by that. So let's hear from ¥.».1, 


| 
| 
| 
| 
ttits clause. As to Bulk Sales Act, I have never had any | 
| 
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Mr. Shandell. 

MR. SHANDM). . Your Honor, it sag tn thts contra: 
that both parties waive compliance with the Bulk Sales Act. 
It says so in paragraph 20 on pere 25. It further says in | 
paragraph 23 that the arreement shall be governed accord!ng 
to the laws of the State of New York. Now, according t> th 


laws of the State of New York if one company buys all of the 


assets of another company, the acquiring compary has to seni 

out notice to all the creditors and comply with all kinds o1 

other technical requirements. Otherwise, the acquiring 

company by operation of lw, the Bulk Sales Act, remains 

liable for all the liabilities of the selling compeny. 
MR. KOHLER: Your Honor, 1f I may be heard, 

the plaintiff here was not a creditor of Auto Pak at the 


time the sale was made. The accident didn't happen until | 


after the sale was made. 
THE COURT: In other words, July 13, .1972, 
came after the date of the closing. 
MR. KOHLER: That's right. 
MR. SHANDELL: Yes, your Honor. 
THE COURT: In any event, for that and other 
eoasons, I don't think the Bulk Sales Law of New York applie:.: 
wire, in any event. So your motion to be dismissed from th}:: 


‘no 1; granted and the real party, asa I have always thoup:t, 


| 
| 
| 
| 
| 


ll 


12 


14 
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is the defendant that we know, which 18 named first tn the 


caption, and that is Auto Pak Company, Iiic. So the case 


will he dismissed as against Auto Pak, Division of Flinchboi:}: 


Products Division of Gulf and western Systems Co. 


MR. KOHLER: Thank you, your Honor. 


THE COURT: Now we come to one other item that } 


would like to discuss with you, Mr. Shandell, the 
matter of damages. As I told you, and I confess again on 
the record that I had overlooked this, but tomorrow ‘s 
apparently an official holiday. 

MR. SHANDELL: Yes. 


THE COURT: I also am aware, as you all are, 


that we have had our jury with us for six days now. I am 


wondering. It. seems to me that the efficient, less pain 


ful 


means of proceeding would be to have another jury if need be 


resolve the damages issue and I had in mind that we would gev 


to the damages issue, if we had to try it out, after we 


resolve the question of whether or not Auto Pak is entitled 


to contribution under the Dole versus Dow case and {its 
proreny rule in New York State. 

Of course, we could hang on to this jury, we 
eanuse them and call them back by telephone or some cthe 
wliten summons, 1f need b , ata later date. But what 


joue View on that be? 


CouwsLe 


Ds 


wouli 


& 
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MR. SHANDELL: May T° ask what your Honor's 
proposed timetablt would be? 

THE COURT: That's the problem. I can't do thi. 
case next week. The following week I have another trial 
which involves bringing people from all over the Un!ted 
States, and I endeavored to give them a day certain. Then 
in the week beginning I think it is March 3rd, I have a 
criminal case which under the rules certainly deserves 


priority over this. That case, if it actually proes to trial, 


may gO On trial for weeks, or so they tell me. I have alrejdy 


tried a number of the defendants in the same case last 
fall. The case took -- there were two defendants there, two 
accountants. The case took a little over three weeks to try. 
I would think I could try this case, which involves only 
one remaining defendant, who is a lawyer, in probably two 
weeks, but it is a lot of proof. It is the so-called 
National Student Morketing criminal case or what remains 
of it Unfortunately, those cases do take a fair amount 
of time no matter how diligent the lawyers and the judge 
and the jury may be. 

It may well be that I can't reach the damages 
Issue until late March. I am sorry about that, but the 


United States District Courts, particularly this one, are 


reuily caught by all these priorities which are now embedd:e::i 


S 
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in the rules or in the statutes. I don't see any other way 
and I also am afraid that in the case which is going to 
Start theweek after next where we have got correctional 
officials coming in from the Bureau of Prisons, and they are 
all from way out of state across the country, and as a 
natter of minimizing trouble and expense for the litigants 
and their lawyers, I don't see any way of putting that off 
again, particularly when I agreed, as I did, to give them a 


day certain to accommodate that particular problem. But, a: 


could send this jury home and then tell them that we may have 


to notify them by phone or by note to come in and hear and 
determine the damages issue, if need be, or we could pick 
another jury, tell them what happened here and try out the 
damages before them. 


MR. SHANDELL: And this would be late March 


or something, like that? 
THE COURT: I am afraid the way it looks now. 


You know litigation is litigation. Who knows? At the last 


nlnute somebody may plead guilty or somebody may settle. But 


{ at the moment don't think those eventualities are likely. 
{ an familiar with these cases which have been set up for 


tie next week. Efforts have been made to settle and I dare 


say in the criminal case the conversations have been had 


TI say, I suppose there would be nothing wrong I know of. We 


& 


em & & 


i 


| 
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between the prosecution and the defense about a plea. 

MR. SHANDELL: In my view, your Honor, since 
the case hax to be put over, whatever your Honor thinks ts 
proper, whether to call this jury back if they are willig 


to come back or pick 4 new jury, I would wo along with it. 


THE COURT: All right. You gentlemen in the bac 


have any views that you want to express? 
MR. IVONE: Your Henor, 4f the Court cannot try 
it this week with this jury, I see no point in calling this 


jury back. 


THE COURT: How do you feel about it, Mr. Ttsaac? 


MR. ISAAC: I presume, your Ilonor, maybe T am 
wrong, that the Court will entertain some motions of mine 
at this time. 

THE COURT: I don't assume you have any motions 
-o make. You have already made them and we have got to get 
Lo the issue of the third party cases. But you witli have 
plenty of time to make those motions and new ones, 
if you care to. 

MR. ISAAC: I thought the Court was gotng to 
rule on the third party complaint. 

THE COURT: Not until I hear you. I have to 


decide, first of all, after I hear from Mr. Regan and his 


views, Now we are goin; to handle that. So all i am asking, 


Then I will have to hear counsel or decide it overnight. 
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you now is if we wet to the dama.es tssue or Lrial, what 
would be your preference, if any? DLO you agree with your 
| 
= : } 
colleagues Messrs. Shandell and Ivone or how do you frel 
about 1t? | 
MR.ISAAC: May I ask what may seem like a foolli,), 
question, your Hunor? 
| 
THE COURT: I am sure it won't be foolish. 
| 
What dee you want to ask? 
MK. ISAMC: Is the Court going to decide the 
| 
third party issues today? That was my understanding. | 
| 


THS COURT: I am going to have to hear counsel. 


I don't want to tie myself down. I really can't answer tha 
I am going to try to if I can. | 
MR. ISAAC: The reason I ask 1s not to be offen- 
've In any way, but It 1s because in discussing this matte. 
f made certain commitments that perhaps the judge is soing vo 
entertain these things today and not tn March. TI have no 
objection to whatever the Court deems is reasonable and 
‘Oper under the circumstances if I am here. 
THE COURT: I understand you. Mr. Regan, what 
joa: yeur company wish you to do? 
MR. REGAN: They are wiiling to go along with uy 


Jwignect on the case ani I am willing to go along on your 


| 
| 
| 
| 
| 
| 
| 
| 
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j. dginent of the case. 


THE COURT: In otner words, watve the jury for 


the third party determination. 


MR. REGAN: Yes. I have one question 1 would 


like to pose. I would like to find out whether your Honor’ 


decision on that motion would be based on the record a: it 


stands at the present time? 

THE COURT: You mean will the third party cas 
be based on that? 

MR. REGAN: Yes- 

THE COURT: I assume that you have put 
the proof you wanted to. 


MR. REGAN: Yes. 


THE COURT: Very good- Then what I think I w 


do is I agree with what I will call the Shen@ell-Ivone v'! 
{| think probably, just in human fairness to this Jury, 
would be better to probably excuse them from this cace- 


might also -~- 4t 1s impossible for any of us to be sure 


tnis, of course, but it might also possibly he argued tha 


1; would be preyudicial to somebody if we were v9 call th 


voup back, say, in late March if I zot really tied up, 
1 wouldn't want to sce that really happen to either Mr. 
jierced or Auto Pak or if we determine anybody else make: 


nti tation, whoever that other party is. J jurt wouldn't 


es 


{ 
| 
coneclusfons to the answers submitted to you by the Court. | 
| 
| 
| 
| 
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LO run thet rick. So what I am goiny to do, menclemen, is 
ld am soing \o call the gury in, thank them for their servic::, 


expl “nat you have stipulated to try the third party 


cases tO me and that we are then going to excuse them with 
Our thanks or at least my thanks. 


MR. IVONE: Would 1t be appropriate at this 


point to poll the jurors to determine tf, in fact, the 
verdict was unanimous? 

THE COURT: Certainly. 

MR. IVONE: That question was asked of number one. 


| 
| 
| 
THE COURT: They all nodded their heads. If ya | 
want me to do it awain, I would be glad to do so. 

| 


MR. IVONE:. I would appreciate it. 


THE COURT: Bring them in. 
(At 3:23 n.m., the jury entered the courtroom. ) 
THE CLERK: Members of the jury, please listen 


to your verdict as it now stands recorded. You have found 


In favor of the plaintiff. You have reached the following 


THE COURT: Excuse me. You have reached unanitw.a.: I 
ne answers to the special questions as follows: 

THE CLERK: Question number one, on July 13th 

THE COURT: All you have to do is read the answers. 


THiS CLERK: Question number one, no; question 
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number two, not necessary to answer; question number three, 
yes; question number four, attached note: "A mechanical 
device to avoid bridging was not incorporated in the design. 
therefone, machine could not function as automatic but re- 
quired frequent manual assistance. Also, no protection 

was offered from objects ricocheting frondeflection plate whu, 
hopper door was open. Furthermore, the machine chould have 
been provided with additional safeguards such as an interloc 
for the hoprer door." 

Question number five, yes. 

(Each juror, upon being asked by the Clerk, "Is 
that your verdict?", answered in the affirmative. ) 

THE CLERK: The jury is polled, your Honor. 

THE COURT: Thank you. 

Miss Stone and ladies and gentlemer, I want to 
say to you that in your absence counsel have stipulated and 
agreed that the thir: party case will be triec to the judge 
and, more than that, they have agreed th as and when 
eecessary on the damages issue we'll try that out later, if 
jaed be, before another jury. I think in part, if ! may say 

ow, che reason that they were good enough to -ome to tnis 


a*reeament, they reasize that you have sat on this case for 


1x days and perhaps thet motivated them to think that sinc# 


these other matters will take time if we need the assistar 


18 
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of another jury we will select another jury at that time for 


you. I want to say, however, my special thanks because I 
noticed yu listened most attentively and carefully throughout 
and I noticed that you took time to consider the questions or 
fact which you had to resolve in order to reach your verdict. 
For that no one can ask any more than what you achieved. So 
I will say good-by and Godspeed to all of you. 

I don't know whet news we have to give them. 

THE CLERK: They are to. report back downstairs 

to room 109, and I believe they have a questionnaire and 


some certificate of merit or something like that that they 


| 

| 

that purpose. | 

Therefore, I am in a position where we can excu 

| 

| 

| 

| 

| 

| 

will give you. | 

THE COURT: It sounds to me like they are going | 

to give you a certificate of service. So it may be you won't. | 
have to serve any more after you go down there. In any case, 

whatever, good-by and good luck to all of you. | 

(Jury leaves courtroom) 


MR. IVONE: May I thank you for your time. 


MR. SHANDELL: We 311 thank the jury for their 


THE COURT: Mr. Ivone, Mecsrs. Isaac and Regan, 


| 
time and attention in this case. | 
Y ! 
| 
would you like to take a few moments to collect your thourht.:: | 
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and then we will take up the argument? 


recess. 


MR. IVONE: Yes, your Honor. 


THR COURT: Why don't we take a five-minute 


MR. IVONE: Off the record a moment. 
(Discussion off the record ) 
THE COURT: ir. Ivone, what say you? 


MR. IVONE: Do you want me to speak firat es 06 


the third party plaintiff? 


THE COURT: You are the third patty plaintiff. 


want to hear you first as against Southbridge and then 2s 


against Universal. I assume that's the way you want to 


proceed. Isn't 1t? 


bridre 
to the 
injury 


of the 


MR. IVONE: Yes. 


The claim with respect to Auto Pak against Sout: 


has to do with instructions, your Honor, instruction: 
plaintiff on safety and how to safeguard himself from 
while using the compactor. Implicit in the decision 


jury that the plaintiff was free from contributory 


cemligence or any contributory fault would go, 1 believe, 


iould give rise to the inference that he was not instructed 


that he should not put his hand into the compactor while 


‘he compactor was operating. Otherwise, it would seem to 


ine oid 


tney had believed that he had such instructions, and 


- naan ac aaa Te EET OS OE 
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this has been the contention of the Southbridge through 
their own witnesses, that he was instructed specifically, do 
not put your hand into that compactor while ‘t ‘ts operating, 
you don't pick out a stick, ye: don't pick out anything, for 
that matter while the compactor is operating, and since the 
jury has found in his favor that he was free from negligence, 
we can Only assume that they must have also decided that he 
did not receive such warnings and instructions. 

That being the case, it would seem to me that 
Southbridge must indemnify Auto Pak for its failure to give 
the instructions. 

THE COURT: All right. Now what about Universal”? 

MR. IVONE: It is my understanding, your Honor, 


from the testimony of Southbridge that, first of all, in- 


structions were given .from Universal. Sometimes it is conflict 


ing. There appears to be testimony that Universal did not 
say specifically, do not put your hands in there while the 


machine is operating, and then there Is testimony from em- 


ployees, such as Diaz, who have indicated that the supervisors 


of Southbridge were instructed by Universal and that the 


upervisors then instructed Diaz and Diaz in turn instructe: 


tne plaintiff, to wit, do not put your hands into the machine: 


lt that 1s true, if the Court should decide Universal did 


vive the dnstructions to Southbridge, obviously the third 


- ———$ | - - 


| 
| 
| 
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party complaint as against Universal will have to be dismisiue:: 


On the other hand, if the Court should decide that Universal 
did not five proper instructions to Southbridge, to, in turn, 
convey on to the person, namely, Mr. Merced, then Universal 
owes indemnification to Auto Pak. 

May I add this, your Honor, very briefly: the 
fact that Southbridge concedes that they tnstructed the plain 
tiff and in substance they are saying they received informa- 
tion from Universal is a recognition on thetr part of their 
responsibility to instruct the plaintiff, and if we are to 
assume now that the jury has found that they did not instruct, | 
pebistucbe they could not have found the plaintiff was free 
from any negligence, it would seem to me they have conceded 
to their own duty and obligations. In other words, they are 
saying, yes, we know we are supposed to instruct them and 
we did do it. Apparently the jury does not agree. 

THE COURT: Well, I see your argument, but I am 
not sure that we should assume that the jury did that because 
we were asking them, I believe, not in the closing arguments 
iut in the judge's charge to focus on manufacturer's liability 
aud not more. You could be right, I agree, but Idon't think 
ihat would be necessarily controlling as a matter of law now. 

MR. IVONE: I understand the Court was asking 


ihe jate to focus on manufacturer's liability as far, gum- 
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ably, the design and manufacture of machine ‘s concerned, but 


or the piaintiff and the only way he could be negligent woud 
he putting his hands !n them, I assume not following instruc- 
tions of Southbridge. But they first have to find, yes, he 
did receive the instructions -- 

THE COURT: Don't you think it its more realistic 
to assume from that vantage point that what the jury determiuc 
was that Southbridge did not instruct him, Felix Merced, 
adequately? 

MR. IVONE: Yes, that is what I am asking you 
to infer. What's that got to do with Universal? 

MR. IVONE: If that would be your finding, for 
example, then Universal is out. 

THE COURT: Let me put it to you -- 

MR. IVONE: I am agreeing to that. 

THE COURT: Let me point out something to you 
which as change your argument, possibly. I have recalled 
and my notes seem to affirm or confirm this, that Mike 
licrman, when he testified on February 3rd, he stated that 
both the Untversal and Charter people later orally advised 
peehumably him and other supervisory personnel but at least 
jing Mike: Herman, that the machine should be shut down tn cise 


of any .2rious blockage by the refuse. 


| 
your Honor also asked them to focus upon contributory negligent:e 


| 
| 
| 


| 
| 
| 
| 


| 
| 
| 
| 
| 


| 
| 
| 
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Now, then Mike Herman went on to state that if 


y 4 | sticks in when the machtne was running, he told them to cut 
3 | that out. In other words, he told them to shut off the 
i! 
6 machine before they followed that procedure using that stici: 
7 


| | 
! 
| 

| 

: | 
3 he saw men -~ I assume he meant by that porters -- putting 
| 

of some four feet in length even though everybody always 
| 


HI 
’ | said it was three feet. I think you will agree with me it 1s 
| 


wid faulty and Danziger testified, and I don't think anybouy 


8 closer to four feet, the one inevidence certainly, and I th isi] 
10 that 1s probably typical. | 
ul | So accepting that testimony as true, wouldn't | 
B | that suggest that Universal was pretty careful to get across | 
13 | the point at least to the supervisory personnel to whom they | 
" | talked that, look, if there is any blockage there, don't be: 
6 fooling around that machine or having your people fool aroun | 
% | with that machine unless the switches are cut off? | 
ae MR. IVONE: I agree with you. | 
8 | THE COURT: If that's so, doesn't that really | 
” exonerate Universal? | 
? MR. IVONE: Yes, sir. 

2k | 


THE COURT: No one claimed their ‘nstallation | 
| 


controverted this, that what they did when Universal came in 
you know, the yearbook, as I call it, or the brochure, and 


acting as installer for Auto Pak, he identified Plaintiff's . 
| 
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said that, really, all they did was pretty much install the 
Lhing according to that book, thelr own common sense,and 
then he went on to say that Universal people did tell Lhe 
Southbridge supervisory people that if there was any doubt 
about the functioning of the Gobbler they should cut the 
main switch or the switch and call them, that 1s, Universal. 
So that seems to be reasonably consistent with what Mr. 
Herman said. 

MR.IVONE: I don't disagree with that. 

THE COURT: Wouldn't that point to pretty strong 
evidence from which Universal could argue, "Look, we did 
everything reasonable to make it clear that th!s machine 
could be dangerous if somebody started poking around in it 
if there was any bridging or a jam-up in material or what- 
ever or any malfunctioning of any kind." 

MR. IVONE: Yes, Judge, you can infer such a 
fact. 

THE COURT: What else do you want to say? I 
think I understand you. What else do you want to say, if 
inything? 

MR. IVONE: Ithink that its the essence of what 
Lhe cross Claim is about. 


THE COURT: Mr. Isaac. 


MR. ISAAC: Nay it please the Court, in the vei'y 
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first instance, I am renewing my motion to dismiss the third 
party complaint as a matter of law, which Is a motion that 

I previously made after the third party plaintiff had rested 
his case. I address myself to that tesue at this moment an: 
to save time, your Honor, I will also alternatively address 
myself to the factual situations because now the Honorable 
Judge Tyler ts a juror who must decide questions of fact. 

rE COURT: Correct. 


MR. ISAAC: The jury did not in any way, manner, 


shape or form make a decision on the question of instructions 


or lack of instructions by Southbridge to the plaintiff. 


The judge in this case has spent considerable time in chargii 


the gury and making it perfectiy clear to them what their 
responsibility was insofar as this phase of the case is 
concerned. There {!s nothing except by imagination alone 
ind speculation and conjecture to assume that by the jury's 


verdict in this case they have made a determination that my 


client was somehow negligent or careless or did something 


Improper insofar as thetr running of the building ‘s conceric 


| think to argue that point is to argue "foolishly" because 
no such determination can be made. There are many reasons 


why the jury could have returned a verdict in favor of the 


plaintiff, against the defendant and a finding of no contri- 


butory negligence without there being a failure to ‘nstruct 


| 
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on the part of my client, which was not even part of the 
case. 

THM COURT: Let's face It. I agree with you 
certainly to the extent that we cannot coniider the jury's 
verdict legally binding upon your client in the third party 
case. That would be wrong and unfair, as I see it. 

MR.ISAAC: I would hope so. 

THE COURT: You are renewing your motion. You 
say as a matter of law there is rm case by Auto Pak against 
Southbridge Towers. Now, why is that so? 

MR. ISAAC: I am addressing myseif now strictly 
to the question of law. 

THE COURT: Right. Why is that so? 

MR. ISAAC: I say that to your Honor because an 
evaluation of evidence, and I am not. talking about a factual] 
evaluation, I am talking about a legal evaluation, does not 


create a prima facie case of actionable negligence against 


my client. The determination by the jury in this case is of 


“some consequence in determining that issue, because the 

jury has found, number one, that there was a breach of 
warranty on the part of Auto Pak, number two, that the defen 
dant Auto Pak was negligent in the manufacture and design 

or the particular machine. It has found that the proximate 


cause of this accident -- it has found that the proximate 


considering their yes, no answers and considering the fact 


895a | 
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2 | cause of this accident was the breach of warranty, it has | 
3 found that the proximate cause of this accident was a 
y 4 negligent design and manufacture of a particular machine, 
5 and you have the statement made by the jury ‘tn answer to 
6 one of the questions where the ad to briefly describe the | 
7 | basis for their finding which the Court must consider as a | 
* | matter of law together with the testimony in the case. | 
; Now, considering the jury's verdict, considering 
10 | the statement made by them in their brief description, | 
Mi | 
| 


| 
| 
| 
" that Mr. Merced was doing this compa’ or work since 1971, 
! 
| 


where It was agreed he wasrever instructed to put his hands 


3 || civing him the benefit of the doubt, he was doing this l 
4 | compactor work since April of 1972, and he did it five | 
” days a week every single week, April, May, June, July, | 
| considering the fact that there were no prior accidents to 
. Mr. Merced or anybody else in connection with sticking a | 
" hand into a machine, in consideration of Mr. Melendez' testi- | 
” mony,a witness brought by the plaintiff, who testified you | 
* | sant nave te put your hand in that machine and that's why | 
” ihey issued the stick. Assuming Mr. Merced's testimony that 
ss when he got on the compactor job he learned from the porters 

” how to use the stick, which is siniachiitais to his original 
” position. Assuming the testimony of the other witnesses 
25 


21 
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into the macnine, not the stick, his hands into the machine. 
Considering Mr. Merced's own testimony, your Hunor, on cros:: 
examination where finally after pullinyr teeth he had to admit 
Mr. Nelson never told him to put his hands in the machine 


when 1t was working, Mr. Herman neve: told him, Mn Rivera | 


never told him, Mr. Diaz never told him, Mr. Sulliverez never 
told him. Cons dering further his expertise with this 
machine, his te.timony that the switches were on the machine, 
{t was on the wall, there was a reverse switch. Assuming 

that he knew about the stick and how to use it from the porta} 
Assuming the other testimony in this case, your Honor, by | 


witnesses presented by the plaintiff and by the third party 


plaintiff, and Mr. Rivera is a witness that was called by 


the third party plartutiff. Considering the testimony of 
Mr. Clar who designed the machine, who was aware of fincas 
Considering the testimony of Mr. Danziger, who installed | 
the machine, who said that he was aware of a bridging problem. |! 
Then how do you take care of the bridging problem? You 

take a stick or’a broom and you hit it. This its the testi- 
uony of the third party defendant Universal. It is part | 
of the record, your Honor. I say to the Court that there is 

no possible way from a legal standpoint that my client can 


be guilty of negligence as a matter of law. 


THE COURT: Let me point out a couple of things. 
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ISAAC: 


THE COURT: 
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Surely. 


First of all, you heard Mr. Ivone 


and me review facets of the testimony of Mike Herman, your 


superintendent, and Mr. Danziger, the secretary of the former 


Universal firm. 


Now, 


if this Court accepts their testimony that 


Unive «sal on a number 


ing to Mike Herman later after Charter came in as the maintenaj.ce 


firm, told the supervisory p2ople at Southbridge that if t © 


of occasions, and Charter, also, accor 


is any bridging or blockage, shut the machine off and call 


| 
| 


} 
| 


! 


us, if that's accepted you could infer negligence on the part | 


of Southbridge because they didn't apparently do that. 


MR. 


ISAAC: 


I beg to differ with the Court. I 


can show the Court the testimony not only on the trial but 


at the examination before trial -- 


THE COURT: 


MR. 


ISAASL: 


No. 


I am aware of that. 


-- of Mr. Danziger, your Honor, where 


no such recommendation concerning bridging was ever made to 


my client. 


LnNal, 


Instructions on bridging, your Honor. 


Lo 


too, 


THE COURT: 


but he said a 


MR. 


ISAAC: 


Wait a minute. 


Mr. 


He may have said 


lot of other things. 


Herman never said he was given 


What you are referring 


| 
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THE COURT: Let me go back to February 3rd. 

MR. ISAAC: May I help the Court? Your Honor 
was referring to the testimony of Mr. Herman where he was 
describing that you would use the stick to push down the 
marbage. But in case that d’dn't work, they would then 
have to call the service company, which was Charter Cumpactire 
in July. He never testified he was given instructions by 


Charter about bridging. 


| 
| 
| 
| 
THF COURT: I will accept your version. He | 
{ 
still said enough to make the point I am making. Herman | 
says if he saw someone putting a stick in when the machine 

| 


was running, he told them to cut it out. The inference one 
could draw from that is that sie of these porters weren't 
carefully instructed or trained at all. 
MR.ISAAC: How could the Court draw that inference| 
from one sentence? | 
THE COURT: Why would Herman have to catch some- 
body doing something which other witnesses said they trained 
these fellows not to do? | 
MR.ISAAC: A person can be trained -- 
THE COURT: I am saying you can't make this a 


question of law. There is conflicting testimony to a certain 


“xtLent, and I don't mean these men are liars. People reca!) 
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and understand things differently. Second of all, there are 
conflicting inferences one can draw. That is a fact question. 

MR. ISAAC: May I address one further time on the 
law issue? 


THE COURT: Yes, that is what I am pressing you 


| 


On. You seem to be arguing facts to me. I want to know why 
{t is as a matter of law that Southbridge should be exonerated 

MR. ISAAC: Because the testimony in the case, 
and in order for the Court to make a determtii.c*ion legally, 
the Court must consider the evidence, what it has heard. 
There is nothing in this record, absolutely nothing, and I 
have listened very carefully, to indicate even a scintilla 
of evidence that the plaintiff or any other porter was in- 
structed to put his hands in the machine, and I am thinking 
about everywitness that came here. 

THE COURT: I agree with you. Nobody instructed 
f211x Merced or anybody else, I assume, that he could put 
his hand in the machine without more. I don't think I 
disagree with you. But that doesn't end the case. 

MR. ISAAC: Alternatively speaking as a matter 
of law, there is nothing, Judge, nothing with any kind of 
substance to the -- I am not talking about conjecture now, 
| am not talking about speculation. There is nothing of 


substance that a tr’al judge listening to the evidence can °:: 


= B 


& 
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we violated a common law duty, we should have instructed them 
a, b, c and d and we didn't, or we failed to instruct them to 
ado a, b, ¢c and @ which we should have. I am saying to the 
Court at this moment as a matter of law there is nothing in 
this record to warrant, as a matter of law, a finding that 

we fajled to instruct a, b, ¢ and d when we should have or 


that we instructed a, b, c and d and we didn't. I am saying 


we are involved in conjecture, we are involved in speculation. 


I ask the Court to consider the fact that there is nothing 
by the evidence which would warrant a fine ing of improper 
“nstruction or failure to instruct. 

THE COURT: That's a fair argument, but I regard 
that as a factual argument. So let's hear you on that. 

MR. ISAAC: May I RO to another topic as a matter 
of law before I get to the facts? 

TE? COURT: I would hope so. If you can, fine, 
but I haven't really, a legal point yet. Everything you are 
saying seems to me to be a factual argument which I don't 
blame you for. You have plenty to go on. What's the lega | 
point? 

MR. ISAAC: Another legal point before I get to 
u discussion about facts is the guestion of proxinate cause 


vuteh @ court must first consider in the first instance. f1' 


his case were going to o jury the Court would have to 
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| determine whether there was legally sufficient evidence 
petite by the third party plaintiff to warrant as a 

| matter of law this case going to the jury on the question of 


proximate cause, and T sav to the Court there 1s nothing 


{in the evidence in this case of any substance, putt!ngm asid. 


| 
| conjecture and putting aside speculation, to warrant an 
| issue of fact on the question of proximate causation betwee: 


| 
| instructions and the happening of this accident. That's my 
| 


| second potnt on the question of law. 

| THF COURT: All right. Let's get to your 

factual argument. 

MR.ISAAC: With respect to the facts 'n the case, 
| I don't believe it is necessary to stand before the Court 

| and argue a closing statement that I would normally argue 

to a jury if they were going to decide the questions of fact, 
without assuming there is a question of fact. I now addres 
the Honorable Harold Tyler as a juror, a question to be 
determined by the judge as a juror, a question of fact, 


without really conceding there really exists ary. I don't 
ive to tell the Court tnat the Court has to exercise commo:: 


iense and logic in weighing the credib!lity of the case 


,vandpoint now, putting aside the legal standpoint, from a 


| 
iralnst my client, evaluating the testimony from a factual 
(actual standpoint, and the Court does that as a juror I ai 
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sincerely convinced and honestly convinced that no jury cou,si 
or should return a verdict on the factual situntion against 


Southbridge. I just do not believe your Honor, that based 


upon an examination of all of the testimony in this case, 
including an analysis of the witnesses! testimony, that a 
jury deciding this as a qualification should honestly and 
honorably return a verdict of liability on the third party 
complaint by Auto Pak. 

Sir, you have as a matter of law in this case a 
finding of breach of warranty against Auto Pak. You have a: 
a matter of law tn this ease a finding of negligence azatnst 
Auto Pak. You have as a matter of law in this case a state 


| 
| 
| 
| 
| 
| 
| 
| 


ment of the jurors concerning the basis for their determinat ls. 
You have the testimony of the plaintiff Merced, and I am not 
gmO0ing to go into that again, where the bold statement at one 


time, I was never given instructions, has not been verified. | 


Originally there was an allegation that my client may be 
Liable over for some percentage on the theory that the 
plaintiff Merced s:id, I was never given an Instruction. 
ov T say to the Court -- JT am sorry. 

THE COURT: I don't think you have to just treat 
1. that simplistically. I don't believe him at all. J 
i. ink he was given some instruction. The question 1s what. 


3. Tt adequate on safetiy measures? 


| 
| 
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MR.ISAAC: The third party plaintiff would have 


t> prove it wasn't. 


THE COURT: That is what Mr. Ivone is contendin: 


precisely. 

MR. ISAAC: I haven't heard any evidence which 
would indicate -- 

THE COURT: Mr. Ivone laid it on the line. He 


didn't dilate extensively but he put it on the money. 


He claims that accepting for the moment at least the findings 


of the ygury of negligent design and manufacture or breach or 


implied warranty, accepting that, the fact is that your 
people ow a contribution because, as he says, there is proof 
that Merced at least was not adequately instructed. 

MR. ISAAC: I am asking the Court rhetorically 
where is the proof. 

THE COURT: What you overlook is there are a 
few people in this courtroom who understand street Spanish. 
I agree with you. I don't blame him at all. He was too 
categoric to be real. That doesn't exonerate -iouthbridze - 
even ff true. 

MR. ISAAC: I think it does to a certain extent, 
fi any event. The third party plaintiff is relying upon the 
Lestimony of Merced to institute to a great extent the thiru 


putty claim over. 


25 
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THE COURT: If I asked Mr. Ivone he would say, 
1 am not only relying on what Mr. Merced said, I'm relying 
On what everybody else said, and if you cut through it all, 


recognizing that Merced, as everybody agreed, took off and 


went to Puerto Rico, came back in Lecember of '71, that it 15 


very Unclear when he was given the job in building number 
seven, dispute the testimony of Rivera, Diaz and everybody 
else, that he was really adequately instructed. Is this a 
fair, simplistic dialogue as you would pive it, Mr. Ivone? 

MR. IVONE: Yes. 

THE COURT: This is the argument. 

MR. ISAAC: What I am trying to say to the Court, 
the Court is now putting me and my client in the position 
of having the burden of proof. 

THE COURT: No, no. I Just want to know what 
your answer is to that argument of Ivone. 

MR. TSAAC: My answer is, number One, the 
determination of the jury has absolutely no binding effect 
On the ‘*ssue of credibility. 

THE COURT: You said that. I know that. 

MR. ISAAC: Number two, there isn't any evidence 


i, this case that we failed to instruct properly. There is 


i) evidence in this case tht we instructed improperly. There 


': no evidence in this case that this gentleman, if you want 


905a 


thot he knew where the switches were, he knew where the wail 
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2 | to listen to the testimony, did not receive instructions. | 
3 ‘the evidence affirmative shows the following: that he did 
q 4 ) receive instruction by Rivera, by Diaz. The testimony by | 
5 | Mr. Melendez indicates that he as a porter received instruc | 
i 
S tions. The testimony of Mr. Merced indicates he knew where 
7 | the switch was, he knew where the wall switch was, he knew | 
8 where the reverse switch was, he knew where the lf:rht bean | 
9 was. He was never told to put his hands In that machine. | 
10 | This 1s all part of the case as a factual situation, Judge. 
1 Rhetorically, how can you argue, well, maybe you weren't in- 
2 | structed properly? On a question of fact, we are not going 
3 to involve ourselves in conjecture. There is no third peariy 
M4 | complaint insofar as Auto Pak is concerned against my clieni 
15 | for fatlure to instruct, because there is no proof that we 
\ 
16 violated any duty, that we didn't instruct properly, and I 
u | say this, Judge, as a matter of fact, because now we are ! 
aaa | gsOing into the factual situation. Mr. Merced at one time | 
ad | said he was never given an instruct!on. We found out that 
20 | he was given an instruction by the porter, we found out that | 
| 
a lio had ninety days or three months in which he watched this | 
' { compactor before he was permitted to use it. That Js sub- 
a | sbantial evidence, your Honor. We have evidence here that 
# Lic: ih ui this machine being operated for ninety days, | 
| 
| 
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2 Switch was, he was given instruction in use of the stick, he 
3 was never told to stick his hand into a machine, he was never 


4 || told tc do anything improperly. There just does not 


| 
| 
| 
this factual situation must re. dlve in favor of my client. | 
| 
| 
| 
| 
| 
| 


conjecture or speculation but by positive proof, and I say 


5 appear a prima facie case or if there 1s a prima facie case 

iat 

7 | THE COURT: If one were to literally believe 

8 | everything that Rivera said, for example, there is a lot of 

9 Support for your argument, and Diaz. 

v MR. ISAAC: Or the plaintiff or Melende>. 

il THE COURT: Somehow or other, I think the plain- 

8 tiff was overegging the pudding. I think he received instruc- 

13 tion even though he categorically dented it, but I am not | 

" so sure but what maybe he didn't receive adequate instruction. | | 

15 That's where the issue really is ina sense. | 

MR. ISAAC: The third party complaint is really | 
| 

a no different than a regular complaint. There has to be a pr tim | 

” | facie case. The preponderance of evidence has to be on the | 

” one making the claim. 

* THE COURT: I agree. As you put it, you don't 

te ave the burden of proof. The third party plaintiff does. | 

" MR. ISAAC: We can sit down and say, "I don't | 

” know 1f it was adequate or not," but the burden is on the 

” one making the claim of contribution to support that, not py 

25 
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as a juror evaluating all of the testimony, there has been 
a failure to establish that third party complaint. 

In addition, your Honor, my client has a breach 
of warranty claim against Auto Pak, which I say as a matter 
of law must now be granted. fs a matter of law. Because 
the finding of the jury is also something that my client cai. | 


now take advantage of because it is the law of the case. 


The jury hes found a breach of warranty. The jury has found 
negligence and my client, who is the purchaser of that item, 
there is no dispute as to that, the ultimate consumer of the 
Auto Pak compactor, is entitled as a matter of law to the 


benefits of that finding in this particular case. ‘That is 


just additional information or additional argument on my paz: 
requesting, very sincerely, for the Court to exonerate my 
client and permit me to withdraw fronthis case. 

THE COURT: You can't piggyback on Mr. Merced, 
can you? 

MR. ISAAC: Yes, sir. 

THE COURT: It could be argued you were neg..", ent 
with recognizing that you had this bridging problem or con 
seagtion problemin the chute or, more accurately, the 


angular mechanism with the deflector plate that guided the 


vefuse down into the compaction chamber, but you never did any- 


thing about it for year3. How can you now turn around simply 


10 


ll 
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because Merced has recovered against Auto Pak and say, "Hey, 
hey, count me in, too"? 

MR.ISAAC: I think, your Honor, that it is 
elementary -- I think it is elementary and, of course, I 
could be wrong. 

THE COURT: You may, but I never heard of a case 
where that has happened. I may be asleep. 


MR.ISAAC: I think there is ample evidence of 


the fact that if a jury returns a verdict against a defendant 


for breach of warranty and negligence in the manufacture and 
design and the consumer in the case happens to be one of the 
parties or third party defendants, he certainly is able to 

take advantage and can use the benefits of that claim. As a 


matter of fact, that's exactly what we claim. 


THE COURT: Assuming for the moment there is such, 


a principle, I would think you would be estopped because you 
never made such an assertion, you bought the machinery year: 
ago from Auto Pak, you were well aware or:certainly there 1s 


ample proof in the case that although the blockage certainly 


didn't occur all the time it occurred with sufficient frequency 


‘9 that Southbridge knew abouc t. You never made any claiin 
or breach of warranty against Auto Pak. 
MR. ISAAC: We certainly did, Judge. We made 


iu in this case. 


| 
| 
| 
| 


| 
: 
| 


& 
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THE COURT: That is a protective cross claim. 

MR. ISAAC: It is more than a cross claim. There 
is no obligation on the part of my client -- I think we are 
setting into an area now which doesn't belong tn this case, 
whether my client -- 

THE COURT: You are the one that raised it. 

I didn't raise it. 
MR. ISAAC: It is part of the pleadings, and 


we have a counterclaim the Court must rule on. We hava 


valid counterclaim as a matter of law because the jury deciaeu 


that issue. 

THE COURT: Let's not be overly certain of that. 
I didrot charge the jury in terms of New York law with 
respect to a breach of warranty claim being made by the 
direct purchaser. I charged, as you know, under the rule 
which has to do with the ultimate user, which is a person wi 
could foreseeably in the minds and eye of the manufacturer, 
use summa machine. 

MR. ISAAC: I understand but -- 

THE COURT: That's a little bit different than 
the purchaser yourself, which is your client. 

MR. ISAAC: We were leaving those aspects for 
unother time. 


THE COURT: Of course. 


| 


| 
| 


| 
| 
| 


R 
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MR. ISAAC: You wouldn't charge a jury on breach 
of warranty oy my client against Auto Pak, obviously, Judge. 

THE COURT: My dear Mr. Isaac, of course not. 
That is not the point I am making. I am making a different 
point. In any event, I think I have got you. Let me hear 
from Mr. Regan. 

MR. ISAAC: Let me say something else while I am 
standing here. 

THE COURT: Fine. 

MR. ISAAC: In the course of the trial I read 
from the examination before trial of Universal Thermal. I 
read from che examination before trial of the designe . Tf 
your Honor will recall, the one who installed this machine 
testified that they were aware of a bridging problem and 
that the way to take care of the bridging problem was by use 
of a broom or a stick or a handle of “ome kind. Not only 
do I have that in the examination before trial, I have tt 
on the trial of this action. 

THE COURT: ‘that's right. Danziger. 

MR. ISAAC: Yes, sir. He said that. 

THE COURT: I agree. At least so my notes show 
and my recollection is to that effect. 

MR.ISAAC: I don't think your Honor wants to put 


my ¢cjlent in the shoes of a manufacturer, des‘¢ner, that 1) 


~ 


9 
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was necessary for my client to redesign or remanufacture a 
machine. If the manufacturer and desisner of the machine 
waS aware of the problem, as the testimony reveals, and if 
the installer was aware of the problem, as tne testimony 
reveals and if the accepted practice was to use a stick or ; 
rod of some kind to get rid of these jam-ups, these bridging 
problems when they occurred, certainly Southbridge Towers, 
whO was a consumer, should not be held to be responsible for 
remanufacturing and redesigning the instrument. We are 

a bona fide purchaser in good faith, your Honor, and we are 
innocent of any wrongdoing with respect to that machine, 
design or otherwise, and we are not, as a consumer, required 
to redesign or remanufacture that particular machine. And 
if the installer knew it, Judge, and that's the way ‘tt was 


taken care of, and the designer knew it, and that 1s the way 


¢? 


was taken care of, by using a stick to try to unclo,; 


these jamming problems, to say that my client was under a 


duty to do something I just believe from é factual standpo?n: 


has no merit. And I say to this Court honestly as a trier 
‘( the facts, my client owes »bsolutely nothing as a partici 


id this case, absolutely nothing, and I respectfully urece tb. 


Court to make that determination. Thank you for your patience. 


THE COURT: All right. Mr. Regan, Mr. Ivone tr 


Lis candor has been somewhat helpful by making your task so 
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what easier or at least more pointed. But what say you; 317; 


so far as Universal 1s concerned? 

MR. REGAN: Your Honor, I have felt all during 
this trial T was wrestling with a ¢rhost T never did 
understand exactly what the claim was against the installer. 
The pleadings do not allege any failure on the part of 
Universal to properly instruct Southbridge Towers personne). 
In fact, I don't see anything about failure to instruct any~ 


body in any of the pleadings. ‘tnat is the plaintiff's plead- 


ings against Auto Pak or Auto Pak pleadings against Universal. 


Plaintif'*'s complaint alleges in paragraph e‘gh: 
that the machine was defective in design, manufacture, con- 
struction assembly, repair, servicing and {‘nstallation, and 
Auto Pak's third party action against Universal adopts the 
samo language. So there no -= and they throw 1 the 
word “owned," owned, operated, controlled, serviced, 
mnanaged and maintained. 

Now, as far as breach of warranty is concerned, 
1 should point out to the Court at no time did Universal 
in *hts proceeding own this compactor. We only put it in. 

THE COURT: There is no claim of breach of 
sifranty. There 1s a claim against you of negligence. 


MR. REGAN: In what regard, Judge? 


THE COURT: I assume -- you heard what Mr. Ivone 
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said, but he has virtually agreed with me thatif we sec 


would seem to be no negligence on your part, in other word 
there was no negligence -- nobody js accusing your firm of 


negligent installation. The only possible claim against 


| 
| 
| 
the testimony of Her~ and Danziger and others, th-oo there 
| 
} 


your firm, as TI understand it, is that you didn't adequately 

instruct the supervisory personnel of Southbridge as to | 

Operation, safety and the like. | 
isn't that a fair statement, Mr. Ivone? 
MR. IVONE: Yes, your Honor. 


THE COURT: There vou are. What is your answer 


to that? Nobody is accusing you of breach of werranty 
That's not what we are dealing with here so far as you are 
concerned. 

MR. REGAN: As far as any possible fatlure on 
Universsl's part to instruct the employees of £ ridge, ] 


must point out that such was not pleaded, in other words, tnat 


{s not the theory upon which the case was founded. There is 
no proof whatever that there was any failure to instruct the 


supervisory employees of Southbridge. In fact, there has 


wdequately. There has been no allegation that Universal was 
under any duty to instruct anybody in anything. The record 


Shows liiniversal's only obligation was in contract with Auto rai 


| 
heen testimony that Universal did in fact instruct them 


= 
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to put this compactor tn and they didn't have to Open their 


mouth at all. But apparently everybody seems to agree that 
they exceeded the‘r contractual obliration and did explain 
the operation of the machine to at least the higher-ups in 


Southbridge Towers hierarchy. If that information, whether 


voluntarily given or not, failed to scep down through the rank 


to Felix Merced, that can't really be used as a bas‘s for 
a third party action against Universal, particularly where 
{t 1s not even pleaded. 


THE COURT: Jl right. Very good. 


Gentlemen, TIT will have to reserve decision on tiis 


because I promised Mr. Ivone thac we would get him to some 


Other judge in the building. Also, I just received « note 


where I am supposed to be sumewhere else that I had forgotten 


about. 
Would you come in at 10:30 o'clock on Thursday 
morning. I will dictate my conclusions and finding at thar 


time after considering your arguments and reviewing over 


tomorrow my notes of the testimony and those FBTs which T huve 


coples of, I am quite sure, plus the transcript of the day 
bebsuary 3rd and 4th, I think. So without further adox:, 
°° will stand tn adjournment until 10:30. I promise I 


shan't keep you “ong on Thursday morning. 


MR. ISAAC: I am sorry to continue this for onc 


or 


bo 


w/t 


moment. 
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THE COURT: I can't. I have to go upstairs, Mr. 


Jsaac. 


MR. 


ISAAC: I want to inform the Court there are 


also cross claims among the remaining third party defendants, 


which I am sure the Court will take care of on Monday morning. 


THE COURT: Cross claims as to whom? You told 


me about your cross claim as to Auto Pak. 


MR. 
Auto Pak. Cross 
‘the only one is 
THE 
MR. 
your Honor want 


THE 


ISAAC: That would be a counterclaim against 
complaint against the third party defendant. 
Universal Thermal. 

COURT: I will deal with that on Thursday. 
IVONE: With respect to the exhibits, does 
them? 


COURT: Yes, could I keep those? 


MR.IVONE: Surely. 
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THE COURT: Is there anybody who has had a second 
thought over the one-day hiatus here of yesterday and wants 
to add anything? 


(No response.) 


| 
| 
THE COURT: Nobody want. to say a word? | 

MR. ISAAC: I think it's all been said, Judge. | 

THE COURT: Gentlemen, I appreciate your argunents, | 
which gave me a chance to think about this some more, and | 
I am prepared to reach a decision and set forth as briefly 
as possible the findings and conclusions on which that is | 
based. 


At the outset, I should say that for this purpose 


I am assuming that the jury's verdict was legally sound 


and that we will accept that proposition for present purposes ' 
at least. 7 , 

This means, of course, that the jury having | 
determined that Auto Pak is liable to Felix Merced under | 
the theories of negligence and breach of warranty and also : 
for the breach of implied warranty of fitness for use by 
any end user such as Mr. Merced, I proceed to the following: | 

The testimony in this case having to do with the | 
question of installation, service and the instructions both | 
as tc operation and safety ia the use of the Gobbler 16 


in Building No. 7 at Southbridge Towers has been forthcoming 
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- from a number of witnesses. | 
3 In dealing with the question of whether or not 
4 Southbridge should make a contribution to Auto Pak under 
5 | “he rationale of Dole v. Dow Chemical Company, I recognize 
6 that there is evidence in the record which would support | 
. Southbridge's argument that they relied on the installer, 
8 ! Universal, to not only do the technical installation job | 
9 | but also to issue some instructions as to the use of the 
10 || Gobbler 16. | 
ll Mr. Jordan Danziger, who used to be the secretary | 
12 | of Universal, gave some testimony on this issue. Mr. | 
13 Rivera and Mr. Diaz did, too, in a sense. The evidence seens| 
14 to be clear that the Universal people did instruct the | 
15 | senior supervisory employees of Southbridge Towers but not | 
16 | porters ard handymen such as Mr. Felix Merced. Such train- | 
W7 | ing as those siiniiind were supposed to get came from the | 
18 supervisory people later. | 
19 As far as I can make out, there doesn't seem to be | 
20 any serious question but that the Universal people operated 
21 on the theory, waich was supported by the user book put 
oe | out by Auto Pak, which we know as Plaintiffs' 4 in ibaa: 
23 | that this machine would be in continuous operation. 
2A | There also doesn't seem to be much doubt but 
25 | that the Universal people told the Southbridge supervisors 
| 
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that if there was any doubt about the functioning of one of 
these machines or possible malfunctioning, the machine 
should be shut down and the service people, at that time 
Universal, should be called so they could come over and 
check it. 

There also seems to be evidence that after these 
units were installed at Southbridge Towers, including the 
one at Building No. 7, that Universal representatives did 
see Or were aware somehow that it was the practice at 
Southbridge Towers to have in each building in the compacting 
room a stick of some four or five feet long of rather stout 
dimensions and that those sticks would be used by personnel 
at Southbridge to reach in and break up blockages or 
bridging of garbage which came down in somewhat unusual 
dimensions or size and thus cause a buildup or backup up 
into the chute from out of this arm at an angle which fed 
the garbage out of the chute down into the actual compacting 
chamber itself. 

Now, you will remember that in the trial there 
was a great deal of questioning and dispute about whether 
or not the supervisors actually directed a given person 
such as Merced to have a stick, but the facts seem quite 
clear at least to this extent, that every witness who would 


know about this wes well aware of the practice to use sticks 
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and the practice seems to have grown up without any particu- 
lar specific instructions, but nevertheless every building 


seems to have been familiar with the sticks, every porter 


and handyman, including Mercel, seemed to know that the 
stick was available for poking garbage blockages, if need 
be. 


Now, there is no evidence, of course, in the record, 


that I can see that is very firm on just exactly what | 


instructions were given to Mr. Merced in terms of operating 


the compactor, particularly after he was assigned to 
Suilding No. 7 when he came back from Puerto Rico, where 
he had taken a leave of absence from about July, 1971, to 
early December of that year. There is some evidence from 
which I infer that Merced had some familiarity with 
compactors in other buildings. I recognize that some of 


the witnesses, such as Rivera, testified + they instructed 


I am not really persuaded that that evidence is 
very compelling. I don't think that necessarily the wit- 
nesses who did testify that they instructed Merced specific- | 
ally are lying; I just think that they assume they did that. | 
I think what really happened, more likely, was 


that when Merced came back, the assumption was that he was 


an experienced porter and he was just told to go to work 


| 
| 
| 
| 
| 
| 
| 
| 
| 
him rather precisely. 
| 
| 
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2 in Building No. 7 and he was, of course, told again about 


3 his duties generally and that was about it. I think most 


4 | everybody in the building assumed, and I can understand ; 
5 | this, bye-the-bye, that the Gobbler 16 was a machine whose 
) : characteristics by that time were fairly obvious. I 

7 | think the supervisors like Nelson and Rivera and Cris 


| Sulliverez, people like that, just assumed that these men, | 


“ || after they had been there for a while, knew what was going 


would not put a portion of his own anatomy in the hopper 


| 
10 | on, and though there may have been those meetings from time 
i | to time that Rivera told us about, I rather doubt that they 
12 discussed ‘safety much. I think the real concern was other 
13 | matters. For example, I think the concern was to make | 
i4 || gure that everybody was familiar with the hous of operation 
15 of the compactor; I think everybody was concerned with | 
i \ 
16 | instructing the porters to make sure that the bagging was | 
17 | completed in the morning after breakfast operation so that | 
18 | the bags could be gotten out in the street to be removed | 
19 by the garbage disposal people, either the tity Sanitation ! 
20 Department or perhaps some private carter, I don't know. | 
21 I think everybody more or less assumed that Merced | 
22 || knuw what he was doing and that he was aware that he | 
23 | shouldn't put his hane in there. Everybody thought ne knew | 
2A low the stick should be used and would use the stick and | 
25 | | 
| 
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door. In short, I don't really think that there were any 
careful, explicit instructions to Merced. He came back 
4 } from Puerto Rico, he was assigned to Building No. 7, and 


| since he had been on the job previously before he went to 


about safety in using this machine. 


an To say this sounds extremeiy critical, and I 


6 } Puerto Rico, I find that he wasn't given any particular, | 
| 
7 | careful instructions at all. ! 
S One may say that I am doing that because I dis- ! 
° | believe Rivera. That is true. But I don't conclude that 
10 | Rivera was a liar. I thought Rivera was a good and attrac- |. 
ll || tive witness. I just think that in hindsight, having been | 
12 | asked to think it over by various types at Southbridge, he ! 
13 | just assumed that they did with Merced what they probably 
i had in fact done with other porter employees from time to | 
- 15 || time on a regular basis. | 
16 From what I could see, by the way, Merced, | 
7 contrary to his apparent contention or more likely that of | 
18 his lawyer, was reasonably familiar with simple English. 1 | 
19 think he could have been instructed rather explicity in | 
i 20 English and would have understood it. In any event, that : 
2] was no problem because so many of his supervisors were | 
“2 Spanish-speaking people as well as English-speaking. I | 
a3 | just don't think he ever got any real careful ins«ructions 
2A 


6 
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| 
don't want to overdo it because, quite frankly, I think | 
the experience with the machine had been, in all the buildings 
of th. apartment complex, such that no one had ever been | 
hurt by it and that no one had ever had any great problems 
*sing the stick to poke the accumulation or briding of gar- 
bage,which occurred by no means as frequently as some of 

the lawyers would have us believe in their arguments at the | 
trial, particularly plaintiffs’ lawyer, but neverless it 
happened with reasonable frequency so that everybody was | 
used to it, it all seemed to work out all right, and that 


was that. 


Under the circumstances, I think that the third 
party plaintiff, Auto Pak, has proved by a preponderance 
of the evidence that there was a failure to adequately wari 

| 
and instruct Felix Merced in the use of this machine, or, 
more precisely, ne the use as such, which I think Merced 
understood well enough, but the safety considerations in | 
dealing with the machine, which was powered by a hydraulic | 
motor. What might seem open and obvious to me may not 7 
have seemed to open and obvious to Felix Merced. 


I think that that duty of careful instruction on 


surmise as a practical matter why it happened. He came hone 


safety was probably breached in respect to him, and I 
from Puerto Rico, he isn't the most engaging employee on 
! 
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the premises over there, I suspect, and he was given this 
building and nobody said much about it, they just assumed 
good old Felix would middle through. 

Therefore, on thai basis, having made that 
finding, I determine that in the total context of the 
accident that it would be fair and reasonable, given all 
these circumstances, to direct that Auto Pak receive a 
contribution of 40 per centum from Southbridge Towers. 

Now turning to Universal, there has been no com- 
petent evidence, indeed, nobody has even argued that it was 
the duty of Universal to specifically instruct porters and 
handymen at Southb: ‘dge Towers on safety and operation 
of these machines. Universal was not asked, Universal did 
not con.ract to, and there was no moral or general legal 
obligation on the part of Universal to instruct each porter 
on safety and operational measures of a given machine in 
a given building. 

There is no evidence that I can determine, and 1 


never heard anyone argue, that Universal installed this 


machine or any other machine, for that matter, in Southbridge 


Yowers in an improper or negligent manner. There is no 
evidence, indeed, that Universal did any more than follow 
the user or instruction book, Plaintiffs' Exhibit 4, and 


such installation howhow which they had from other sources. 


| 
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| There is no evidence that Universal gave Southbridge personne 
| 


3 any erroneous advice as to how to operate the machine. 
. } 

4 | They didn't furnish any erroneous safety information to 
| ! 

5 || Southbridge management or supervisory personnel. 
6 Under the circumstances, I do not feel that Auto 
7 Pak has proven by a preponderance of the evidence, Or, | 
. ! indeed, any credible evidence that Universal was negligent | 
: | or careless in either its installation or maintenance or | 
10 , service duty. | 
n | Obviously, as everyone agrees, no one called 


i 
ut 
} Universal personnel to come over on the morning of July 13th 
\ 


because there was a blockage in the compactor in Building 
No. 7. That never happened. For quite a good reason. 


This is the kind of thing everybody was used to, and 
was: bridging or blockage not to call Universal at all; rather 


| apparently it was the almost universal practice when there 


| 
| 

18 | the practice had grown up, as I have already found, to use 
these sticks which were to be found in the compactor rooms 
! 
| 


0 in each building. 
21 Accordingly, this Court finds that there has 
2 | been no proof satisfactory of the liability on the inet ot | 
rod Universal and, thus, any need of contribution under the | 
<A Dole-Dow rationale by Universal to Auto Pak in this case. 


| 
2 I therefore conclude by ruling that the cross-~ | 
| 


25 
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claim, if any, which any other party didendines may have in 
this case against Universal is dismissed. The third party 
claim by Auto Pak against Universal is dismissed on the 
merits. 

Now I take up the ingenious argument of Mr. 
Isaac based upon, as he reminded me the other day, a plead- 
ing to be found in “he file here. My understanding of that 
pleading and the theory embodied is as follows: Southbridge 
asserted a counteiclaim against Auto Pak to protect it 
in the eventuality that the Court were to come down to a 
judgmens “r set of findings and conclusions as that just 
rendered, to wit, liability for contribution on the part 
of Southbridge to Auto Pak. 

Against that liability and percentile of contribu- 
tion, Southbridge argues that they are entitled to assert 
a counterclaim for damages for breach of warranty by the 
seller, Auto Pak, *o it,Souchbridge, the purchaser. 

AKecepting and admitting that this is an ingenious 

2 perfectiy unders* ada>ie theory of counterciaim, I 

find that it is rather troublesome in several respects. 

To begin with, as I observed previously to you 
the other day, Mr. Isaac, the warranty which the jury has 
round breached by Auto Pak is quite a different warranty 


in law than that which could be possibly asserted by a 
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purchaser such as your client against Auto Pak. Now, perhaps 
it could be said that that is a technicality. I think 

you would recognize there is a distinction in the law, 

but you might argue, well, that's just a distinction 

without a difference. 

I am a little uncomfortable with that even so, 
but I am even more uncomfortable with this approach to 
the problem. Those machines, including the compactor in 
Building No. 7, as I understand the evidence, were sold 
by Auto Pak to the Southbridge Towers some time in 1970. 
That is almost five years ago. As far as I have been told, 
nobody ever seriously asserted on behalf of southbridge 
any breach of express or implied warranty that might be 
recognized by the law as existing in favor of a purchaser 
against a seller of a product like this compactoc. 

I believe under those circumstances that South- 
bridge is estopped from belatedly now coming up with this 
as a fallback counterclaim under the circumstances of this 
suit. 

I would also say that I believe the New York 
courts would reason that any counterclaim on this theory 
would cut athwart the contribution doctrine as it is 
enunciated in such cases as Dole v. Dow Chemical and the 


progeny cases, of which there are many, as you gentlemen 


co 
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know, in the New York higher and lower courts since 1972, 
I believe it is, when the Court of Appeals of our state 
handed down dole v. Dow Chemical. 

Accordingly, for those reasons, I dismiss the 
counterclaim asserted by Southbridge against Auto Pak. 

Now, I believe this disposes of all the open 
third party claims, counterclaims and cross-claims, but if 
I have overlooked one, please refresh me, gentlemen. 

Do you agree with me on that, Mr. Ivone? 

MR. iVONE: I do, your Honor. 

THE COURT: Mr. Isaac, have I overlooked anything? 
I don't think I have. 

MR. ISAAC: I haven't recovered yet to be able 
to answer your Honor's question. 

THE COURT: I sympathize with you. 

MR. ISAAC: I am not sure whether we covered 
everything. I think we have. 

THE COURT: Mr. Regan? 

MR. REGAN: I know of nothing outstanding. 

THE COURT: It is easier for you to be calm at 
this inlainiaai than Mr. Isaac. We have to be frank about that. 

MR. REGAN: Your Honor, I have other problems. 


THE COURT: Ali right, gentlemen, that will be 


that. 


18 
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I would like to discuss an idea I have with you 
off the record. I don't want to do it on the record until 
later, until you have a chance to digest what I am about 
to propose. 

Mr. Regan, as far as I am concerned, you are free 
to go. 

MR. REGAN: Thank you. 

(Discussion off the record.) 

THE COURT: On the record. 

MR. ISAAC: Before we close today's session, your 
Honor, I think the record should reflect that I take 
vigorous exception to the determination of the Court; I 
take vigoroush exception to the findings of the Court, I 
take vigorous exception to the determination of the Court 
and the evaluation of the Court and the evaluation of the 
evidence of the Court. I take exception to the basis for 
the Court's conclusions and, of course, I do this with the 
greatest respect for the Court but I do this nevertheless 


as zealously as I possibly can because that is my feeling 


a8 an attorney representing Southbridge in this case. 


I would asso ask the Court to consider the 
possibility of permitting an interlocutory appeal, assuming 
we put aside for the moment the other matter that we have 


discussed at some length. I would ask the Court's thinking 


———- - ———__- +-—__— 
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processes on that possibility at the moment. 

THE COURT: I will tell you now, I would refuse 
to sign a certificate under our interlocutory appeals 
statute because it seems to me that it would only delay 
matters to take an interlocutory appeal. After all, we 
are dealing in a field where bifurcated tria.s have been 
recommended and actually followed for quite some years now. 

There are some judges in this court, for example, 
who as a common practice bifurcate liability and try that 
out and then later, if need be, try out the damages to 4 
separate jury. I know of no instances where anybody has 
ever argued let alone signed a certificate saying that 
there ought to be an interlocatory appeal between the two, 
and I don't really see any difference, therefore, between 
that sort of thing and what we are dealing with here. 

Second of all, I would be concerned about overall 
delay being greater if we were to have an interlocutory 
sopeal new than to take up the whole business later. 

And finally, I think it might be an imposition on 
our appel’.ate court, which is, so far as I read the 
statistics, heavily burdened and have been so without the 
services of two active judges which they have not had in 
recent months. 


So for all those reasons, Mr. Isaac, I am frank 


~) 


(7 


i0 
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to say I would never sign a certificate. I think the best 


thing to do is to get at it, get the damages resolved 


either by stipulation or trial, and then go on up on appeal 


after that. 


I am going to give back to you, Mr. Ivone, and 


make you the custodian and trustee, the exhibits. When 


you submit your papers, if you would give those exhibits 


back to me so I can consider them, if need be, again. 


MR. IVONE: 


THE COURT: 


MR. IVONE: 


THE COURT: 


Yes, your Honor. 
Fair enough: 
Yes. 


Thank you. Goo” day. 
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